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LEARNING OBJECTIVES:

The information provided in this publication is intended to help you:
Determine the risks involved within their business or business segment.
Understand how to influence business risks.

Determine a system for dealing with bad debts.

Define the 4 Cs of credit.

Manage employee theft.

Manage financial fraud.

Understand the various types of insurance available.

Understand how worker's compensation programs work.
Understand bonds and their use in given situations.

Understand liens.

Define a contract.

Determine the key provisions of a legal contract.

Understand the differences in business structures.

Determine the company business structure.

Understand the advantages of incorporation.

Read and understand landscape specifications.

Write landscape specifications for installation and maintenance jobs.
Utilize detail drawings as a part of landscape drawings and specification.

Review and rewrite as necessary the company's landscape contracts.






TABLE OF CONTENTS

Chapter 1: Managing RisK .........ccccceevierrrrvrnnnneenennnns 1
INtrodUCTION......cieieieercreeee et 1
Risk Management Strategies.......cccccceeverrrerrceercrnenane 1
Customer/Public RiSK ......ccccoveivuereninniencninincieecnene 3
Bad Debts......ccceveriiiiiiieiininicctce e 3
Credit Policies for Managing Credit Risk................... 5
Personnel RisK........ccoociiviineiiiniiniicnencneeeeeeene 6
Property RiSK......ceeereireerrernerrrerseenseesseenseesssesssessnenns 9
LU =T o o < 9
Types of Insurance COVerage .......ccceeeeveeeereneecueennes 1"
Commercial Liability Insurance .........cceeeeeeeeercnnenene 13
Workers' Compensation..........cccceeveerreesreesreeeeesnenns 13
Protecting Yourself When You Deal with Your

Insurance ComMPaNY....ccocceerrieeerinireriiieeessneressineees 14
Security Measures for Managing Risk..................... 15
Use of Bonds for Risk Management............c..c....... 16
Use of Liens in Risk Management........c.cccoecervuernenne 17
Dealing with Bankruptcy ........ccccceeeeeeveerveerveeneeneennes 18
Contingency Planning .......ccccoevveveeinenennneneeencnenenne 18
Creditor Proof Your Company......ccccceeceeverscrnuernenne 19
Things to Do or Think About........ccccvververveerverneennns 20
Chapter 2: Contract Law ........ccceeevvueerinnccninnecnennne 23
CoMMON LaW.......coiiiiiiiiiiiiiiniinicicececseceennns 23
What is @ Contract?.........cceeeeviivirccnnenneeneenenieeneennens 24
Hiring @ LAWYET ....cccuiiiiiiiiiiieiiiteneenneseesecseen 27
Other Points of Legal Interest........cccecevviiveecnenennn. 29
Things to Do or Think AbOUL.......cccccecvervrerrverreerseennne 29
Chapter 3: Business Structures.........ccccccceeevuueeennee 31
Sole Proprietorship.....cceeevenveenneenneenneenseenneesseeneens 31
Partnerships ......coceeeereerrerrercereeesee e eeeneenne 32
General Partnerships .......ccceeeeeceeneencesnenceeeeeeeeene 32
Special Types of Partnerships ......ccccceceeveevennenennn. 32
Incorporated COMPANIes.......ccceeereeereersereereeesenne 33
Individual ACES.....ccceveiiiiiicniiiiicccntneceeceees 34
Piercing the Corporate Veil.......cccoccreeervvrnenciencnennne 34
Personal Guarantees........c.ccccceeeecenecrnncncnenceneeenne 34
Employment Claims........cccoovevvereernernennensenereesenns 34

SECUNITIES LAW .eueeeeeeeeneeneeeerererererereeeeseeeeeeeeeeeeeeeens 34

Use of Due Diligence as a Defense...........cccocueuuenncn. 35
Corporate StruCtUre .......coecveerieeiieiiiiieieenecneenne 35
Things to Do or Think About..........cccceeveinernernecnnee. 37

Chapter 4: Landscape Contracts and

SPeCIfications .......ccccvceeiiiiirccneerieciirneeiiecsssneeeeesnnnne 39
INErodUCEION...c. o 39
Sample Landscape Maintenance Contract............. 141
Sample Landscape Installation

Services CoONtract ........cevernennecnniennienneennecneenieennnens 46
Landscape Specifications........cecceeeerevereverenencrencennne 48
Nursery Stock Specifications.......c.cccoeveevrvvcrcicnccnnne 50
Landscape Design Documents.........ccceeereveereceeennnens 50
Sample Landscape Design .....c...cocveevvervverveerveerivennnens 52
Things to Do or Think About..........cccccervereereercecnnne. 52
Bibliography and Suggested Readings ................. 55

List of Figures

Figure 1. Owner's Influence Over RisK .....cccceeereuennee. 2
Figure 2. Example Categories of RiSK.......ccccecuevvreruenne. 2
Figure 3. Employee Non-Compete Agreement........... 6
Figure 4. Relationships Within a

Construction Pyramid ......ccccecevevienencieneninenennienennnes 17
Figure 5. Simplified Breakdown of Laws

INthe U.S s 24
Figure 6. Tree Planting Detail......c.ccccoceeveencincennene. 50
Figure 7. Wall Construction Detail.......cccccceveevieerennene 51

List of Tables

Table 1. Risk Management for Customer Risk............ 3
Table 2. Managing Public Liability ......ccccooevevenenennens 4
Table 3. Managing Collections ........ccccevvveveriervereenennns 4
Table 4. The 4 Cs of Credit.....ccccvevereneencinicenceenne 5
Table 5. Loss of Key Employees.......ccoeveveveenieinennene 7
Table 6. Employee Dishonesty......ccccceveveneveeceeencnnene 7
Table 7. Financial Fraud..........cccooeeinnincinnccininnee, 8
Table 8. Employee Theft ..o 8
Table 9. Property RisK ....ccocvirirenineieeeeeececeeene 9
Table 10. Risk Management Checklist......c..cccecerennene 20
Table 11. Specifications for Type | Shade Trees........ 49






CHAPTER 1:

MANAGING RISK

INTRODUCTION

Risk is defined as “a condition in which there is a
possibility of an adverse deviation from a desired
outcome that is expected or hoped for.” In business,
including the green industry, the outcomes of
unmanaged or poorly managed risk produce losses
in company assets, earnings, reputation, and/

or employee productivity, employee safety and
well-being. It can also be a “black hole” consuming
huge amounts of management time.

Business risk presents itself in many ways; typical
examples of risk are fire, natural disasters, theft,
damage to assets (property, offices, trucks), and
third-party liability. It is important to remember that
there will always be risk, and it is equally important
you learn to manage your risk in order to maximize
your profit potential.

Risk can be classified in several ways to make it easier
to develop risk mitigation strategies. One method is
to categorize the risk by the amount of influence the
business owner has over the risk. Figure 1 presents a
breakdown.

The more influence a business owner has over a
potential risk, the more options are available to
control or manage the risk.

Another way to view risk is to use an asset-oriented
approach and divide risk into four categories (see
Figure 2):

1. Customer risk.

2. Personnel risk.

3. Property risk.

4. Market risk (including economics, business
structure, pricing, marketing, competitors, etc.).

The emphasis in this chapter will be on areas where
a business has significant influence — customer,
personnel, and property risk — and some ways to
manage these categories of risk. Market risk is risk
associated with the marketplace and competition
and how to position your company to deal with
competition. This area is well covered in the Sales &
Marketing publication and in the Strategic Planning
publication.

RISK MANAGEMENT STRATEGIES

Risk management requires business owners to
understand the risks they are managing and
mitigating. Risk management is based on three
strategies that create the foundation for an overall
risk management strategy:

+ Avoiding the risk.
+ Living with the risk.

+ Transferring or sharing the risk with another party.

Each of these strategies has its own characteristics.

Although avoiding the risk may sound like a simple
solution, it assumes two critical factors:

1. You know what the risks are and

2. You can avoid the risk and still stay in business.



Figure 1: Owner’s Influence Over Risk
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Figure 2: Example Categories of Risk

On-Premise Injury Fire

Product Liability Natural Disasters

CUSTOMER )
Bad Debts RISKS PROPERTY Burglary and Business

RISKS Swindles

PERSONNEL
RISKS
Employee Shoplifting
Dishonesty
Loss of Key Bankruptcy
Employees

Competition from
Former Employees



Avoiding risk may also result in you burying your head
in the sand or being too risk-averse, both of which are
bad for your business.

Living with the risk also assumes that you know
what risks are relative to you (ignorance is not

bliss in this circumstance). It also assumes that you
understand the consequences of those risks and that
the business is able to survive those consequences.

Transferring or sharing the risk usually involves
purchasing insurance, but more innovative methods,
such as having joint-venture partners on high-risk
projects or including specific contract terms, can
spread some risks to other parties. Before providing
details on the various risk management techniques,
let's examine the types of risks businesses often
encounter.

CUSTOMER/PUBLIC RISK

PRODUCT LIABILITY
Examples of product liability risks include:
+ Impact of pesticide/herbicide spraying.

+ Failure of specific products, such as a retaining wall
collapsing.

+ Plant mortality.

ON-SITE INJURY

Customer Liability. If customers are allowed
onto company-owned sites, such as retail yards
or landscape material yards, and they are injured
while on-site, they can bring legal action against
the company.

Table 1: Risk Management for Customer Risk

Live with

Public Liability. Risk to the general public comes in
many forms, such as:

+ Injury after inadvertently entering a job site.

+ Auto accidents during traffic control procedures (or
lack of traffic control) around job sites.

+ Injury caused by the improper installation of
landscape components.

+ Slip and fall injuries blamed on poor maintenance
or poor snow or ice clearing.

BAD DEBTS

Bad debts are usually the result of one of the
following occurrences:

+ Contract dispute.

+ Financial distress of customer (temporarily or more
long term).

+ Fraud.

Almost all businesses have experience with bad
debts. Managing this risk should include credit
procedures that minimize the probability of a
customer defaulting on a large debt. The Corporate
Finance publication provides details on credit policies.

DEBT COLLECTION

Most companies, at one time or another, will find
themselves in the position of having to collect an
overdue invoice. Often, bad debts are the result of
the company’s credit policy and the types of clients
selected. Unfortunately, many landscape companies
don't have the time or the staff to carry out credit
checks on their clients.

RISK MANAGEMENT TECHNIQUES

Implement a safety program and OSHA training.
Use properly trained/certified staff.

Implement a quality control system.

Provide free replacements.

Purchase liability insurance.

Credit-proof your company.



Table 2: Managing Public Liability

RISK MANAGEMENT TECHNIQUES

Restrict public access to specific areas.

Hire/train security/traffic-control staff.

Ensure that areas are properly maintained, especially in the winter.
Post warning highly visible signs in the winter months.

Live with Accept the financial consequences.

Purchase liability insurance.

Consider co-insurance with property owners.

Table 3: Managing Collections

RISK MANAGEMENT TECHNIQUES

Establish a credit policy (refer to the Corporate Finance publication and
the short section on credit policy below).

Use properly worded and signed contracts. Obtain personal guarantees
from companies.

Use liens.

Obtain letters of credit.

Take an “if a client defaults on a small contract it's not going to sink my
business” attitude.

Live with

On larger contracts, include provision for progress payments.

Use factoring companies — companies that buy accounts receivables
for a discount and pay you cash for the accounts.

Offer creditor insurance (covers creditor in the event of death or injury).

Allow consumers to pay by credit card on file or automated bank drafts.



As with so many aspects of business, how your
company does this reflects on the company’s
reputation and could keep you out of court.

According to the National Association of Credit
Management, there are four types of credit and
collection policies:

1. Strict analysis of risk and liberal collections.

2. Liberal analysis of risk and heightened collection
effort.

3. Liberal analysis of risk and liberal collections.
4, Strict analysis of risk and strict collections.

5. From the moment you initiate the collection
process, regardless of how that first contact was
made (phone, email, letter, in-person, etc.), your
actions are governed by a strict set of rules. In
the United States, the Fair Debt Collection Act is
the legislation that applies to this situation (see
www.ftc.gov/os/statutes/fdcpa/fdcpact.htm).

Remember, if you involve a third party (e.g., collection
agency), they will be bound by the same guidelines,
and if they recover any money, you will only receive
an agreed-on portion of it.

In the end, you should handle debt collection the
same way you handle all other aspects of your
business: proactively, professionally, legally, and with
a focus on customer service.

CREDIT POLICIES FOR MANAGING
CREDIT RISK

Ask the following questions prior to granting credit:
+ Can the buyer pay as promised?
+ Will the buyer pay?

+ If so, when will the buyer pay?

Table 4: The 4 Cs of Credit

Capital

+ If not, can the buyer be forced to pay?

For credit to be approved, the answers to the first two
points and the last should be “yes,” and the answer to
the third point should be “on an agreed schedule.”

To further determine a customer’s/buyer’s creditwor-
thiness, evaluate them based on the “4 Cs of Credit”
outlined in Table 4.

PERSONAL GUARANTEES

Another method to reduce the risk of bad debt is

to obtain a personal guarantee from the client. This
guarantee allows you to access the personal assets

of the business owner in the event of insolvency of
the company. Many owners refuse to sign these types
of guarantees; however, if there is significant risk of
default or the customer has a history of defaulting on
debts, this is a good method of providing additional
risk mitigation.

LETTERS OF CREDIT

Two types of letters of credit are issued by the
client's bank: the Commercial Letter of Credit and
the Standby Letter of Credit. Both represent the
irrevocable obligation of the issuing bank to make
payment to you on presentation of the required
documents attesting to completion of the work. The
Standby Letter of Credit is drawn up in case the work
is not completed.

CREDIT INSURANCE

You can purchase insurance to protect against
abnormal bad debt losses. This type of insurance
does not cover normal bad debt losses that should be
predictable or preventable but covers bad debts from
customer insolvency due to unusual conditions, such
as natural disasters.

The fundamental honesty and integrity of the customer.

The customer’s cash and other assets. Customers need to have sufficient capital to
carry on their operations.

The customer’s ability to conserve assets and follow financial plans.

The factors of the present business cycle that impact the customer’s profits, and
therefore, their ability to pay.



Figure 3: Employee Non-Compete Agreement

EMPLOYEE NON-COMPETE AGREEMENT

For good and valuable consideration the receipt of which is hereby acknowledged,

(Employee), the undersigned Employee hereby agrees not to directly or
indirectly compete with the business of (Company) and its successors and
assigns during the period of employment and for a period of years following termination of
employment and notwithstanding the cause or reason for termination.

Employee shall not own, manage, operate, consult or to be employed in a business substantially
similar to, or competitive with, the present business of Company or such other business activity in
which Company may substantially engage during the term of employment.

Employee acknowledges that Company may, in reliance of this agreement, provide Employee access
to trade secrets, customers and other confidential data and good will. Employee agrees to retain
said information as confidential and not to use said information on his or her own behalf or disclose
same to any third party.

This non-compete agreement shall extend for a radius of miles of Company's present
location and shall be in full force and effect for years, commencing with the date of
employment termination.

This agreement shall be binding upon and inure to the benefit of the parties, their successors,
assigns, and personal representatives.

Company Date

Employee Date

This occurs generally when senior-level employees
o ) ) ) whom the company has invested time and money in
Personnel risk in most businesses consists of risk training and promoting within their organizations leave
related to: unexpectedly and take existing customers with them.

+ Competition from former employees.
LOSS OF KEY EMPLOYEES

Loss of key employees — normally senior personnel
on whom the company is significantly dependent for
its operations —through death, injury, or resignation
can have a significant impact on sales and profits.

+ Loss of key employees.
+ Employee dishonesty, such as theft or fraud.

COMPETITION FROM FORMER EMPLOYEES

Many landscape businesses experience the risk

associated with competition from former employees. Companies can manage this type of risk by

purchasing life insurance on key employees. The



Table 5: Loss of Key Employees

RISK MANAGEMENT TECHNIQUES

roles.

Live with

non-insurance method is to ensure that your
company has enough depth of trained personnel to
fulfill the roles of the lost employee.

NON-COMPETE AGREEMENTS

A non-compete agreement is usually put into place
with key employees or partners to prevent

them from leaving and taking customers with them.
Typically, there are three types of agreements:
traditional non-competes, non-solicitations, and confi-
dentiality agreements.

A traditional non-compete agreement is a contract
under which an employee agrees not to enter into or
start an enterprise that competes with the employer
for a designated time period — typically one or more
years. These can be difficult to enforce, especially in
states with right-to-work laws.

Table 6: Employee Dishonesty

RISK MANAGEMENT TECHNIQUES

Establish a succession plan for key positions. Train employees to perform multiple

Accept the consequences.

Purchase insurance on key employees.

Non-solicitation agreements prevent employees from
trying to recruit clients or staff from their former
employer. Confidentiality agreements prevent former
employees from disclosing propriety information
such as trade secrets and client data to a third party.
These documents should specify a geographical

area and length of time. A sample of a non-compete
agreement is shown in Figure 3.

EMPLOYEE DISHONESTY, FINANCIAL FRAUD,
OR EMBEZZLEMENT

Theft by employees is a significant problem for small
businesses; theft can include stealing equipment,
inventory (plants or hard goods), or cash. Forgery is
a common method of stealing by the bookkeeping or
accounting personnel who have access to company
checks and financial instruments.

Live with

Purchase insurance.

Provide good supervision to remove all easy opportunities for theft.

Take whatever the financial consequences.



Table 7: Financial Fraud

RISK MANAGEMENT TECHNIQUES

* Ensure your accounting and inventory processes are always up-to-date and you
are using modern accounting software.

« Shift responsibilities from one person to another to allow them to check one
another’s work for accuracy and suspicious activities makes collusion between
employees or between an employee and an outside source, such as a distributor,
considerably less likely.

« Carry out random audits of physical inventory levels versus book levels.
+ Carry out random audits of bookkeeping.

* Have your accountants carried out full audits rather than just a notice to the
reader?

* Bring in outside personnel when accounting staff take vacations to provide an
outside check of accounting procedures.

 Ensure that applicants for key administrative positions are thoroughly screened.

Live with Live with financial consequences.

- Purchase insurance against fraud.

Table 8: Employee Theft

RISK MANAGEMENT TECHNIQUES

* Implement security measures.

* Provide alternatives to stealing. Employee theft often occurs when workers are in
desperate financial straits. Have policies in place that provide financial assistance
during personal or family emergencies.

* Develop a method of screening employees for drugs and alcohol. Substance
abuse and gambling are typical causes of employee theft.

* Provide support for employees who wish to enter addiction rehabilitation
programs.

* Have policies on ethical behavior that is expected from employees. Ensure
company owners and managers lead by example.

Live with Accept the consequences.



Companies should ensure that they have adequate
supervision of inventory management and
bookkeeping or divide financial management tasks

in such a way that there are checks and balances in
the system that require two or more employees to be
involved to complete a task, the so-called segregation
of duties. This ensures that no employee has enough
authority to make fraud or theft easy.

GENERAL EMPLOYEE THEFT

One of the most effective means of reducing theft

is working closely with your employees and having
committed employees who would immediately bring
internal or external theft to management's attention.
Workers are also less likely to steal if they think there
is a high risk of being caught by management or by
other employees. Training and employee awareness
programs can inform workers about stealing
problems and keep them on the lookout for theft of
any kind. Nurturing a company culture where theft
is unacceptable lays the foundation for minimizing
employee theft.

PROPERTY RISK

Risk to property is one of the most recognizable areas
of risk for small businesses since it involves risk to
highly visible assets, such as equipment, buildings,

vehicles, and inventory. Typically, property is at risk by:

+ Fire.

+ Natural disasters.

Table 9: Property Risk

RISK MANAGEMENT TECHNIQUES

+ Accidents.
+ Theft.

There are many types of insurance coverage available
to transfer some of the risk to another party.
However, there are other strategies that a business
owner can implement to manage this risk. The use of
security systems, fire prevention and management
training, safety training to prevent accidents are just a
few of the ways you can reduce risks.

INSURANCE

The most common method of managing negative
risk outcomes for small businesses is purchasing
insurance. Insurance is a way for a business to
transfer some of the costs associated with a specific
risk to another party — the insurance company — for
a cost, the premium. It needs to be noted, however,
that the higher risk your company is perceived to
have, the higher your insurance premiums. The
question that all companies face is how much
insurance should be purchased, what kinds of
insurance to purchase, and what should be covered?
The following section provides details on the many
types of insurance available to companies.

HOW DOES INSURANCE WORK?

To help individuals and businesses offset damages
from risk, insurance providers have ways of
determining what degrees of risk clients face. To do
this, insurers rely on the basic principle of grouping

Live with

Purchase insurance.

Install security measures to reduce theft of property.

Train employees to use equipment properly and safely.
Construct buildings that are less combustible or are built with safety measures.
Insist that practices minimize the risk of fire.

Purchase new tools and equipment rather than pay the cost to insure them.

Ask employees to provide their own tools.



together similar risks. By examining the risks faced
by a variety of individuals and businesses, insurers
can establish common risk profiles (patterns of
characteristics). With this information, an insurer
can determine what kind of insurance to offer
someone applying for a policy and estimate the
cost of insuring the client's risks. Many times, an
insurance company will then reinsure itself by
buying insurance as a way of managing their risk on
the insurance it has sold.

Virtually all insurance companies are profit oriented.
When payouts are large, for example due to a
hurricane or earthquake, they increase premiums
across all insurance categories to compensate.
Premiums for specific categories and geographic
areas can change dramatically (as risk profiles
change) and, in extreme cases, companies may
refuse to sell certain types of insurance.

FUNDAMENTAL PRINCIPLES FOR OBTAINING
INSURANCE

The following are four fundamental principles for
obtaining insurance:

1. The risk must be calculable. The total overall losses
from all insured risks by the insurance company
must be calculable by actuarial tables. This
allows the insurance companies to determine the
insurance rates they will charge.

2. The risk must occur in sufficient numbers and be
geographically spread out such that the law of
averages will come into play. For example, with
hurricane insurance, the probability of all insured
property in North America being hit by a hurricane
is small and it is, thus, calculable.

3. The insured property must have commercial value
that can be measured in monetary terms.

4. The policyholder must have an ownership interest
in the asset being insured.
BUILDING A SOUND INSURANCE PROGRAM

A sound insurance program must take into account
the following factors.

1. Identify the business risks that you must insure.

» All companies must have worker's compensation
insurance and vehicle liability insurance. Others,
such as property insurance and general liability,
are usually carried, but questions often arise on
how much insurance should be purchased and
what the deductibles should be.

» The insurance coverage a company purchases
will be the difference between security against
unforeseen losses (including lawsuit defense

and judgment) and responsibility for such losses
out of the company’s cash flow. The decision
could also be made to accept a policy with a
larger deductible amount. If, however, the dollar
amount of the loss would be catastrophic to the
business or severely hurt a business, then the
premium cost is worth the peace of mind against
sudden and accidental losses.

+ Limit coverage to losses that have a significant
impact.

» Due to the high cost of insurance, it is
important to evaluate the impact that a loss
will have on your company. Often companies
will insure only those losses that will have a
significant impact on the profits and survival of
the company.

+ Compare insurance to the probability of loss.

» Insurance is normally carried where the
probability of occurrence is low, but the impact
is high. If the probability of occurrence is high or
certain, then the cost of insurance will usually be
so high that it is not affordable.

WHAT TO LOOK FOR IN AN INSURANCE POLICY

All insurance claims turn on five principles that
involve the people, property, peril, exclusions, and
conditions related to the loss:

+ Is the person involved in the loss or accident an
insured person under the policy?

+ Is the property being claimed listed on the policy
declarations?

+ Is the peril (cause of loss) a covered loss under the
policy?

+ Is the event causing the loss or accident excluded
under the policy?

+ Does the loss or accident meet the conditions set
forth in the policy? Is it limited in any way by the
conditions set forth in the policy?

INSURANCE EVALUATION

The following list outlines the factors that should be
considered prior to the purchase of an insurance
policy or prior to renewing existing policies.

IDENTIFY AREAS OF RISK

+ Employees (e.g., workers' compensation,
employment insurance/unemployment com-
pensation both of which are mandatory, key
employee insurance).

+ Owned equipment (excavators, skid steers,
computers, or office equipment) and rental



equipment, if it is not covered in the rental
agreement.

+ Inventory.

+ Buildings, land, or fixtures,

+ Liability.

+ Business interruption.

+ Vehicles registered to the business.

+ All vehicles are under the owner's name.

+ Vehicles owned by employees but used for
business purposes.

Determine the value of each area above and be
careful not to underestimate.

Decide what kind of coverage you need. What is it
you would like to be protected from?

+ Everything possible

+ Fire

+ Theft

+ Earthquake

+ Flood

+ Sewage backup in owned/rented buildings

+ Loss of income

Determine whom you would like to cover.
+ All employees

+ Only full-time employees

+ Anyone

Find a professional insurance agent who will shop
around for the best prices on a package that fits
your needs. National Association of Landscape
Professionals and many state or local landscape
associations have association policies that provide
insurance for their members. It is worth contacting
these association insurance providers to get quotes
prior to purchasing or renewing your insurance.

Make sure your agent clearly explains all exclusions
and conditions in the policies of the recommended
insurance companies. Determine if any of these
exclusions or conditions will cause your business
problems if you have a claim.

A multitude of insurance coverage is available for
purchase depending on your business needs; your
insurance agent can tailor a package to fit your
particular business. The most common forms of
insurance businesses carry are:

+ Property coverage
+ Liability
+ Business interruption

For those operating home-based businesses, do

not be lulled into a false sense of security by your
homeowner’s policy. Most homeowner policies

rigidly limit, or flat out exclude, coverage for any
business-related equipment. The usual limitation in
homeowner policies is $2,500 for business equipment
in your home and $250 for equipment that is not on
the premises, if there is coverage at all. This includes
personal computers, fax machines, laptops, inventory,
and more.

COMMERCIAL PROPERTY COVERAGE

Commercial property insurance provides protection
from losses due to damage or loss of property.
Typically, property loss or damage is a result of

fire, water damage, theft, vandalism, or natural
disaster. Most business owners cover the value of
the assets that could be lost but may not think of
carrying business interruption insurance. This type of
insurance provides coverage for the loss of income
and other expenses while a business that is damaged
by an insured risk is being rebuilt. For example, if
your office were destroyed by fire and you were
unable to operate for a period of time, business
interruption insurance would cover the lost income
during that period.

Personal injury protection (PIP) and medical payments
(MedPay) are part of property coverage. They cover
medical expenses, regardless of who is deemed

at fault. For business policies, MedPay is usually
available to pay for medical expenses incurred due to
an injury on the premises of your business, regardless
of fault.

COMMERCIAL VEHICLES POLICIES

Auto/truck insurance policies normally include the
following types of coverage. Be aware that each
state and province has different laws with respect
to mandatory insurance coverage and optional
coverage, so make sure that you understand the re-
quirements in your area.

Liability Insurance. This is probably the most
important type of automobile insurance, and most
states require it. Liability insurance protects you
against the cost of damage and injury that you cause
to another in an automobile accident.

Liability insurance is actually comprised of two
policies: bodily injury liability and property damage
liability. Bodily injury insurance protects you from
the cost of personal injury to others, and property

11



damage insurance protects you from the cost of
damage you cause to any physical property.

Auto liability insurance usually has what are called
split limits of liability insurance. For example, auto
liability insurance policy coverage might include:

+ $1 million for bodily injury caused to another
person.

+ $2 million for bodily injuries caused to everyone.

+ $250,000 for property damage.

Your state automobile insurance laws will require
certain levels of auto liability insurance. Even though
it may be tempting to save money by going with the
minimum liability required in your area, it is always
worth investing in additional protection, given the size
of liability awards.

MEDICAL PAYMENTS INSURANCE

This policy provides for the immediate treatment
of injuries caused by an auto accident. You, your
employees, and other passengers in your vehicle
are covered, regardless of who is at fault for the
accident. Depending on the specifics of the policy,
medical payment coverage may also compensate
for lost wages or services of a person injured in the
car accident.

PIP, or personal injury protection, is similar to medical
payments coverage, but usually provides broader
coverage. Many PIP policies provide compensation for
lost wages, funeral expenses, and pain and suffering.

Most states that require personal injury protection
are “no fault” states, but Maryland, Delaware, and
Oregon also require personal injury coverage. Check
with your insurance broker or agent.

UNDERINSURED AND UNINSURED MOTORIST
INSURANCE

Both of these types of insurance protect you against
injury caused in an automobile accident where the
at-fault driver's liability car insurance coverage is
inadequate. Though they are often lumped together,
they are really two distinct policies.

+ Uninsured motorist insurance is needed when the
other driver has no liability coverage.

+ Underinsured motorist coverage pays for the
cost of your injuries that exceed the other driver's
maximum liability coverage.

Some states require one or the other, and a few even
require both. More often, one or the other type is
required in no-fault states.

COLLISION INSURANCE

Collision insurance coverage pays for damage caused
to your vehicle in an automobile accident when you
are deemed “at fault” or in any accident in those ju-
risdictions that have “no-fault” insurance. A standard
collision automobile insurance policy pays for any
repairs up to the fair market value of your car. It is
important to remember that this value can be signifi-
cantly lower than the cost of replacing your vehicle (or
your loan balance). If your car is financed or leased,
you will need gap insurance to reimburse you for

the difference between what you owe and what the
car is worth. This is sometimes called “new value”
insurance.

Collision coverage usually also comes with an insurance
deductible. The deductible is the amount of money

you pay toward repairs before your collision insurance
kicks in. The higher the deductible you are willing to
pay, the less the collision policy will cost. Make sure you
understand the possible future impact of the decisions
you make in regard to deductible levels.

Collision insurance coverage is not required by law in
any state or province. However, if you are driving a
car financed through a lender or auto manufacturer,
you may be required by the dealership or lender to
carry collision insurance. Just to be sure, you should
get gap insurance.

COMPREHENSIVE AUTOMOBILE INSURANCE

Comprehensive is very similar to collision insurance,
the main difference being that comprehensive covers
damage caused to your vehicle by any unknown

party or an “act of God.” Vandalism, flood, hurricane,
theft, and fire are usually covered by comprehensive
automobile insurance. Make sure to read your com-
prehensive insurance policy for exact coverage details.

Like collision automobile insurance, comprehensive
coverage pays up to the fair market value of your
car (less your insurance deductible). Comprehensive
coverage is not legally required by any state or
province, although you probably will need it if your
car is financed.

AUTOMOBILE INSURANCE ENDORSEMENTS

Automobile insurance endorsements are policy extras
like towing insurance, auto glass insurance, daily
rental insurance, and emergency roadside insurance.
These policies are not required by any state, but
many drivers value the security and convenience they
provide.

Here is what you get for your money:

+ Auto towing insurance pays for towing your vehicle
anytime you need it.



+ Auto glass insurance gives you a lower deductible
(or no deductible) when it comes to repairing a
broken window on your vehicle.

+ Daily rental insurance covers the cost of a rental
vehicle while your car is being repaired because of
a covered incident. You will usually need both com-
prehensive and collision insurance to qualify.

+ Emergency roadside assistance covers repairs done
on the spot. Changing a flat tire on the roadside
may be covered, but you will have to pay for any
repairs at the garage. This policy is often combined
with auto towing coverage and called roadside
emergency towing insurance.

COMMERCIAL LIABILITY
INSURANCE

Commercial liability can be separated into two
categories: general liability and unemployment
compensation.

GENERAL LIABILITY INSURANCE

General liability insurance is not mandatory in most
jurisdictions, but it is advisable to have significant
liability coverage in today’s litigious climate. The

size of claims on issues like slips and falls can easily
bankrupt a small business if it does not carry liability
insurance.

This type of insurance provides protection to the
company for customers or members of the public
injured on the company’s premises and work sites
or injured by products sold to them. It covers

claims that are a result of the actions for which

your business is legally liable. This includes people
acting on your behalf, paid or volunteer under the
doctrine of respondent superior. Under this doctrine,
businesses can be held vicariously liable for its
employee’s misdeeds if the employee is operating
within the scope of his or her duties. If the owner or
an employee is at fault, the company is expected to
reimburse the cost of damages to the injured person
for his or her injuries or loss of property.

The following is an example of how commercial
liability insurance works:

You own a landscape maintenance company. One
of your employees, who was watering a planting
bed, left for lunch, forgetting to turn off the hose.
Water covered the sidewalk. A neighbor, Mrs. Jones,
who was walking her dog, slipped and fell, breaking
her arm. The neighbor across the street (Mr. Smith)
witnessed all of this, including the employee leaving
the hose on and driving off to lunch.

Mrs. Jones underwent extensive surgery to the arm
and must be away from work for six months.

You receive a letter from a top litigation office in the
city stating that Mrs. Jones wants your company to
pay $20,000 in medical bills, $40,000 in lost wages,
and $250,000 in pain and suffering. If you have
liability insurance, your insurance company should
be handling the demands of the attorney; if a suit is
filed, the insurance company will handle your legal
defense. If you do not have liability insurance, this is
going to be an expensive experience.

There are many situations in which your business
could become liable for damage claims due to your
actions or the actions of those working on your
behalf. If you have liability insurance, the insurance
company handles the situation and pays the damages
(up to the limits of your policy). In addition, if you are
served with a lawsuit, the insurance company absorbs
all defense costs.

UNEMPLOYMENT INSURANCE/
UNEMPLOYMENT COMPENSATION

In the United States, unemployment insurance
compensation is based on a dual program of federal
and state statutes. Even if you are not required by
law to take part in the program, there are instances
where you can voluntarily contribute to cover your
employees.

Basically, the program is designed to provide a safety
net for individuals who become unemployed through
no fault of their own after having worked for a
specified minimum period of time. Benefits are paid,
for a limited time, to individuals who are able and
available for suitable work but who continue to be
unemployed while looking for another job.

If you choose to participate, you should be familiar
with aspects such as:

+ Reporting part-time work.

+ Minimum work hours for an employee to qualify.
+ Maximum wages covered.

+ Reporting layoffs and dismissals.

Consult with legal resources to ensure that you
understand and protect your rights as an employer.
For an overview of policies in the United States, visit:
www.law.cornell.edu/topics/unemployment_compen-
sation.html

WORKERS’ COMPENSATION

Workers' compensation is mandated by law and
typically managed by the government at the state
level. Employers are obligated to pay mandated
premiums that guarantee coverage of all employees
and remove the right of the employees to sue
employers for injuries suffered on the job. However,
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if an employer is negligent and has ignored safe work
practices, employees can still sue that company.

Premiums paid by companies into workers' com-
pensation insurance plans are based on the annual
payroll, the claim rate of the industry sector (called
the rate), and an “experience modification factor”
(EMF). Thus, the formula used is:

Assessment= ((Annual Payroll) x Rate) x Experience Modification Factor

100

The rate, sometimes called the “base rate,” is
evaluated on an annual basis by reviewing the total
claims for the rate group and the total assessable
payroll. On the basis of this assessment, the base rate
is adjusted up or down for the forthcoming year. Base
rates for industry sectors can range from $0.25 per
$100 payroll to more than $10 per $100 payroll.

The EMF allows for adjustment of each employer’s
assessment on the basis of their claim cost
experience. Depending on the jurisdiction and the
sector, the experience adjustment can add or subtract
up to 50% of the base rate! A lower claim cost
experience lowers your premium costs and provides
a financial incentive to proactively manage the safety
of your employees.

An example of a workers’ compensation calculation is
shown below:

+ Joe's Landscape Company has an assessable
payroll of $200,000.

+ The base rate for landscape construction is $3.50
per $100 of payroll.

+ As Joe's company has had a good safety record
over the last five years, the experience modification
factor (EMF) is 75% (or a 25% reduction).

Therefore, Joe pays $5,250.

Joe's Assessment = (($200,000) x 3.5) x 0.75
100

If Fred's Landscaping had the same assessable payroll
but a 25% surcharge (therefore paying 125%) due to a
poor EMF, then it would be paying $8,750.

Joe’s Assessment = (($200,000) x 3.5) x 1.25
100

Using the simple example above, we see the benefits
of operating in a risk-mitigating manner by having a
better EMF. The underlying goals of EMF adjustment
ratings are to:

+ Create long-term financial incentives for employers

to invest in safety.

+ Encourage appropriate return to work for injured
workers.

+ Enhance the equity among employers in the same
rate group.

Insurance companies go out of their way to advertise
how fast, neighborly, generous, kind, understand-
ing, patient, and friendly they are — especially when
they are trying to sell you one of their policies. This
approach continues to be true for as long as you
make your insurance premium payments on time,
without asking for anything in return. However, some
policyholders forced to present a large claim learn
there are limits to their insurer’s congeniality.

Here are some survival tips that you may find
useful when dealing with your insurer about an
insurance policy.

BEFORE YOU BUY

Always take careful notes when you buy an insurance
policy. Write down what the insurance agent tells
you concerning the coverage you are buying. Save
your notes in a file with your policy. Also, save any
promotional material you are given or shown when
you buy the policy. Insist on reading the completed
application form yourself instead of allowing the
agent to read it to you.

Be certain that your answers to application questions
are truthful, thorough, and complete. If they are

not, it will come back to haunt you. The insurance
company can rescind your policy entirely after

you make a large claim if they find some basis for
asserting that you misrepresented a significant fact
on the application.

Before you buy the policy, insist on reading it.
Make sure that you completely understand the key
points, like deductibles, exclusions, and limitations.
Once you have signed the policy, you are bound by
its contents. Make sure you review all your needs
with a trusted insurance agent or broker.

WHEN YOU HAVE A CLAIM

Now is the time to get out all those papers you saved
so carefully. Review your policy and notes before
you speak with a company representative. If you
are not prepared, you might say something that
the company could use as a basis for denying

the claim. The coverage, exclusion, and limitation



provisions included in all insurance policies are
complex, but a few legal rules are on your side when
it comes to deciphering a policy. If a dispute over
what should be covered goes to court, the coverage
provisions will be construed broadly, although

the limitations and exclusions will be interpreted
narrowly. Since the company wrote the policy, any
ambiguities in it will be interpreted in your favor
and against the company. The goal is to honor your
reasonable expectations.

A policyholder should never:
+ Exaggerate any aspect of a claim.

+ Accept the insurance company’s expert’s
evaluations of their losses without getting their
own expert's estimates. The two can vary widely.

+ Submit to an “examination under oath” by the
insurance company without first obtaining legal
advice.

+ Sign an insurance company release or check unless
they are certain that the amount, they are receiving
is full and correct.

MATERIALS NEEDED TO HELP PROVE
YOUR CLAIM

Photograph your loss and keep records of it. For
example, if you are making a damage claim that is
based on fire and smoke damage to your business or
residence, photograph the fire- damaged areas and
items before they are discarded or disturbed.

It is also good to keep a log concerning your claim.
Write down the date, time, and a summary of every
telephone or written communication with insurance
company representatives. Note the name, title,

and direct telephone number of every person with
whom you have contact. This is important because
insurance companies often switch adjusters on
claims, sometimes more than once. You will need a
record of what was said or done when and by whom
throughout the handling of the claim. Accurate
records will help ensure a timely settlement.

Remember, your future insurance premiums are
determined in part by how you manage and settle any
claims today.

SECURITY MEASURES FOR
MANAGING RISK

With careful thought and analysis, most business
owners and managers can identify most of their
company'’s security weaknesses. The first step is to
determine exactly what requires protection in your
office, holding yard/shop, and job sites.

BUILDING AND SITE SECURITY

Use common sense when establishing safety
protocols. For instance, do not spend a lot of money on
alarms and access control for a soil storage area that
would have a low probability of major theft. Instead,
solid gates with sturdy locks should be sufficient.

Step back and consider the area where your office

or yard is located and assess your personnel. Do

not go overboard by surrounding your building with
security dogs or, conversely, take unnecessary risks
with valuable resources by depending only on trust
for security. Evaluate how well your existing security
arrangements address the highest probability threats.
Go over every detail, from the types of locks you install
and your system of key distribution to employee
identification and after-hours use of the facility. Even
simple things like adding lighting can be effective.

AVOIDING FRAUD RISK

The payment landscape is rapidly changing;
according to the Washington Post, 10 years ago,
checks made up nearly 60% of all transactions. By
2016, they made up fewer than 7% of transactions.
Today that number is about 4%. However, most

of the cash purchases were under $50, and once
purchases were above $100, consumers switched
to other methods (notably debit or credit cards, and
now a movement towards payment apps like Apple
Pay, Android Pay, or PayPal Mobile).

Nonetheless, for many companies in the residential
green industry, checks remain the most common
form of payment for services. Various banking as-
sociations estimate that about 500 million checks

are forged annually, contributing to losses totaling
more than $20 billion. With online payment
technology becoming safer, less expensive, and more
widespread, moving to an online payment system is
an obvious choice.

The Uniform Commercial Code has shifted the re-
sponsibility of check protection from banks to the
party in the best position to initially prevent fraud.
The responsibility for detecting fraudulent checks lies
with the business owner; do not expect the bank to
compensate you for fraudulent checks.

In general, residential landscape contractors deal with
homeowners directly, and the likelihood that a check
is fraudulent is relatively small. However, if you are
operating a supply yard to the general public, this risk
increases significantly. It is safer to accept credit cards
and debit cards from the general public, since the
credit card company or the bank has the responsibili-
ty to pay if the card numbers have been verified.

A more common problem in the landscape industry
is the issuance of personal checks with insufficient
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funds in the bank. If you think this may be a problem
with a customer, or the customer has a history of this
behavior, insist on cash, credit card, certified check, or
set up online payment.

HIRING SECURITY CONSULTANTS

If you are uncertain about the vulnerable points

in your business and how best to protect them,
consider calling in a security professional to conduct
a comprehensive evaluation of your physical sites
and daily operations. Proper analysis will require
the consultant to observe typical personnel activity
and to thoroughly examine the various access
points to buildings and storage yards. Ensure that
the consultant provides a complete report of the
evaluations and recommendations in addition to
explaining them to you in a face-to-face consultation.

Before hiring consultants, ask if they have products
to sell or if they are just selling professional advice. If
they have products to sell, be careful that their advice
is not tied specifically to their products.

USE OF BONDS FOR RISK
MANAGEMENT

Financial instruments referred to as surety bonds
are often used on large contracts to reduce the
owner’s risk. Landscape contractors typically deal
with bonds if they are bidding public or large private
projects. If you have high-value subcontractors
working on your projects, you may want to consider
having them provide you with performance bonds
and materials bonds.

Basically, a bond guarantees the fulfillment of a legal
obligation. In the landscape industry, this is typically
the landscape contractor’s obligation to perform the
work and supply the materials that they have bid on
and have been contracted to carry out. The bond

is a three-party agreement; the third party (surety
company) guarantees to a second party (owner of
the project or government body) the successful
performance of the first party (principal, i.e.,
landscape contractor).

The bond at its most basic level is an extension

of credit by the surety company on behalf of the
contractor. The surety company assumes that

the legal obligation (landscape contract) will be
fulfilled. The bond premium paid to the surety
company covers the underwriting exposure of the
surety company.

The types of bonds that landscape companies will
deal with are normally classified as “contract bonds.”
These include bid bonds, performance bonds, and
labor and material bonds.

BID BONDS

On larger private and public jobs, a landscape
contractor will often be required to provide a

bid bond with the quotation for the job. When
supplying a bid bond, it is assumed that the owner’s
acceptance of the landscape contractor’s bid

forms the contract, with both parties obliged to
execute under the terms of the bid documents. The
bond guarantees that the contractor bidding for

a contract will, if the bid is accepted, enter into a
contract and furnish all bonds required to complete
the project, including performance, payment, and
maintenance bonds.

If the landscape contractor then refuses to sign the
contract on the basis of their bid, the owner may cash
the bid bond (usually 10 percent of the bid price) and
offer the contract to another contractor. In such a
case, the surety (bonding company) will be liable to
pay the amount of the bid bond.

Bid bonds are used to protect the owner from

low bidders who have no intention of meeting the
obligations of the bid document. It gives all bidders
an equal playing field since all bidders have been
forced to provide a financial obligation to guarantee
their bid price.

PERFORMANCE BONDS

Performance bonds guarantee that the work will

be completed according to the contract terms and
conditions. The performance bond requires that

the surety company be liable for the performance
obligations of the landscape contractor if the
contractor does not perform the contract. If the
landscape contractor refuses or cannot complete
the contract (often due to bankruptcy situations), the
bonding company is obliged to pay for the completion
of the work. This completion is generally achieved by
finding a contractor who will complete the work for
the bid amount. If it is in excess of the bid amount,
the bonding company must pay the difference up to
the face value of the bond.

Typically, performance bonds are 50% of the contract
price, since losses would normally not be in excess of
this amount. The cost of a bond to the contractor is
based on the surety's assessment of the contractor’s
loss experience, assets, and finances. Bond terms are
usually 12 months.

LABOR AND MATERIAL BONDS

Labor and material bonds guarantee that all suppliers
of labor or materials for the project are promptly paid
and that no liens will be filed against the owner. In
the event that the contractor cannot pay, the surety
(bonding) company is liable to pay unpaid workers,



material suppliers, and subcontractors who have
provided labor and materials. The contractor is not
off the hook, though; the surety company will want to
recover the money it has paid out. This usually means
that they will initiate legal action to recover it.

Usually, labor and material bonds are valued at
50%-100% of the total contract value.

USE OF LIENS IN RISK
MANAGEMENT

Lien Acts vary between states and are referred to as
“puilder’s liens” or “mechanic’s liens.” It is vital that
you understand the provisions of the act and how

Figure 4: Relationships Within a Construction Pyramid

it applies to your business on the basis of your own
state requirements.

The process of filing a claim for lien is subject to a rigid
timeline, so you should have a clear understanding of
the requirements in your legal jurisdiction. For example,
if the claim must be filed within 45 days of completion,
and you have given the client 30 days to pay, there will
be a small window of opportunity for action.

Overall, Lien Acts are relatively straightforward. Liens
provide a form of security for the payment of money
owed to persons such as contractors, subcontrac-
tors, workers, and material suppliers who add value
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4). In providing this security, Lien Acts are generally
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sensitive to the need to accommodate the legitimate
interests of the owner/developer, the construction
lender, and other participants in the project.

Lien Acts generally aim to encourage the prompt
payment of creditors throughout the project and
ensure that money intended to finance the construc-
tion is, in fact, used for that purpose. All Lien Acts
refer to “holdbacks” that are retained by the owner
under “single holdback” schemes or that are retained
through the pyramid of relationships as shown below
in “multi-holdback” systems.

An important feature of all liens is the ability to
remove lien claims from the owner’s title through
payment to court. The amount that an owner,
contractor, or subcontractor must pay into court is
determined with reference to the “limited liability
principle.” In most cases, a person can clear liens from
the title by paying an amount equal to the holdback
retained from the contractor or subcontractor under
whom the liens arise. Make sure that this is, in fact,
the case in your jurisdiction, since there are variants
on how Lien Acts are written and enforced.

Bankruptcy law in the United States is set up to
provide for the development of a plan that allows
debtors who are unable to pay their creditors to
resolve their debts through the division of their assets
among their creditors. This supervised division also
allows the interests of all creditors to be treated with
some measure of equality.

If you are a creditor and are trying to obtain funds
from a bankrupt firm, you must file a valid claim with
the trustee. If the claim is accepted, you may share in
the distribution of assets, providing there is enough
money to pay claims ranked before yours. This is
usually the major problem in obtaining funds from a
bankrupt company.

If you are an unsecured creditor, your claim will fall
after all secured creditors, which typically include
any taxes due, payment of loans to banks, secured
vehicle loans, and so forth. If you have the personal
guarantee of the owner of the bankrupt company,
then you will have legal recourse against the
owner'’s assets.

The best way to deal with the risk of your debtors
going bankrupt is to have good credit policies and
ensure that they are followed. The following section
provides some details on bankruptcy to give you a
basic understanding of the process.

A company can be placed into bankruptcy by:

+ A creditor petitioning the company into bankruptcy
through the courts.

+ The directors assigning the company to
bankruptcy.

+ The defeat of a proposal to the creditors at the first
meeting of creditors.

+ A proposal by the trustee on creditor instructions
being annulled for noncompliance.

Some reasons for placing a company into bankruptcy
include:

+ Alandlord distrains and seizes the company’s
assets, causing the company to pay the rent arrears
or settle with the landlord. The landlord may sell
the assets five days after the seizure. An assignment
into bankruptcy or a notice of intention to file a
proposal within the five-day period causes a stay of
proceedings, which stops the rent distraint.

+ The company is no longer viable and has free
assets (no security) that are available for the
creditors.

+ The company would not be viable even if a
proposal to the creditors were filed.

+ The priority of statutory creditors needs to be
rearranged.

+ The company must be brought to an end and
supply a full accounting to the creditors, so they do
not suspect the principals of any wrongdoing.

In a corporate bankruptcy, the trustee takes
possession of all the company’s assets and deals
with all of the creditors. The directors cooperate with
the trustee and might assist her in her duties but

are relieved of all the pressures and frustrations of
operating the company and dealing with customers
and creditors.

In the United States, bankruptcy in a business requires
filing for bankruptcy under Chapter 11. Individual
consumers do not commonly use Chapter 11 since

it is far more complex and expensive to pursue. It
allows businesses to reorganize themselves, giving
them an opportunity to restructure debt and get out
from under certain burdensome leases and contracts.
Typically, a business is allowed to continue to operate
while it is in Chapter 11, although it does so under the
supervision of the bankruptcy court and its appointees.

One of the issues small businesses always deal with
if they are creditors trying to obtain funds during

a bankruptcy is the security of their debt. Section
506 of the U.S. Code Collections defines secured
creditor status.

A risk management plan for your business details the



probability and potential cost to the business in the
event that something negative or unplanned impacts
your business. As part of this overall plan, contingency
planning identifies alternative courses of action that
might be taken in the event of a problem. An example
of a simple contingency plan would be providing
instructions to employees on the correct procedures
to follow in the event of a minor injury that occurs on
the job. A complex contingency plan might involve
the procedures following a major disaster, such as a
tornado or the death of a key manager/owner.

Contingency plans proactively attempt to detail what
might happen and what each person'’s responsibilities
are in certain circumstances. By working through this
process, the emergency plan will be developed under
less stressful conditions and can be implemented
much more quickly.

Contingency planning can also be thought of as
determining what foreseeable harm may be caused in
the case of an unexpected event, such as a petroleum
spill, chemical spill, pesticide spill, or fire, and then
making plans to deal with that unexpected event. Think
of contingency planning simply as another method

of reducing your risk. You buy insurance to protect
your company in case of an emergency such as theft,
fire, or an accident. Having a contingency plan will
help minimize the impact in case of an environmental
problem or another type of emergency.

The simplest and easiest part of a contingency plan is
making sure you have all the phone numbers needed
in an emergency. There should be one person as the
first point of contact, and they should know the order
in which to contact other members of the company.
Review the list regularly and see if anyone is missing
or if numbers have changed. Post it and let all your
employees and family know where it is. Though we
often think of contingency planning in terms of en-
vironmental emergencies, such as pesticide spills,
companies should also have a detailed contingency of
what to do in case of everything from natural disasters
to theft, vandalism, and pandemics.

One of the best contingency plans is setting up your
company properly at the onset. In today's world
where litigation is common, take the following steps
to creditor-proof your business:

+ Get professional advice before the business is
launched. This is the time to put a creditor-proofing
planin place.

+ Consider incorporating if the size of the business
warrants or the nature of the business is litigious.
Incorporation not only has income tax benefits, it
also provides a level of creditor protection.

Minimize the risk of joint and several directors’
liability for certain statutory debts by ensuring only
one spouse is a director or officer; the other can be
a shareholder or employee. This should

Always pay statutory debt on time (i.e., source
deductions, taxes, wages,). Directors and officers
can be personally responsible for these debts.

Do not have significant assets in your personal
name. If possible, consider having assets in a
spouse’s name or a family trust. One should be
cautious of the Family Relations Act when placing
assets in the name of a spouse.

Do not give a personal guarantee to suppliers or a
landlord unless it is absolutely necessary. Do not
give your spouse’s guarantee to a lender. Simply
state “a personal guarantee is not available.”

Borrow funds from the bank only as the
corporation. Do not let the bank lend the funds to
a client personally, with the client then lending the
funds to the company. This will ensure the bank is
the first person paid in the event of a liquidation
of a business. This will continue to apply even if
personal security is required for the loan.

If a family member or a principal of a company
lends money to a company, have that person

take back security. Ensure proper documents are
prepared and register the security. If the loan is
not documented and registered, a trustee may be
able to recover any preferential payments made to
the family member or principal (payments within

a year of the bankruptcy could be considered
fraudulent preferences under the Bankruptcy and
Insolvency Act).

Be cautious of rapid business expansion. Recognize
the risks of expansion as well as the opportuni-
ties. Many businesses fail because they underbid

a job, expanded too quickly, or did not have the
resources to finish a project.

Plan for succession well in advance. Too many
businesses ignore this aspect of planning or

at best give it lip service. A successful business
requires the development of succession skills
and employees who are informed as to how the
company is going to evolve.

If the business incurs financial difficulty, seek pro-
fessional advice early. Many businesses wait too
long; early advice may have saved them. Proposals
to creditors made under the Bankruptcy and
Insolvency Act are effective and usually accepted.

Know when to quit. If a business is in financial
difficulty, decide on the amount of personal funds
that will be expended to attempt to save it.

On a personal level, invest in retirement savings
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Table 10: Risk Management Checklist

RISK MANAGEMENT CHECKLIST

1. What is my risk tolerance? Explain it to the professionals who assist you in risk management strategies.

2. What are the risks that will keep me from reaching my goals and which risks are most likely and most
damaging?

3. What are the trends in my business?

4. What is the level of my financial risk?

5. What can | do to reduce my lender’s risk exposure?

6. Do | have the right insurance coverage for the risks that | want to share?
7. Do | need to perform an environmental audit?

8. Do | have a succession plan, including a will, and do the key people in my company know where it is
located?

9. Does my risk management plan provide adequate cash flow during any disruptions?

plans that are “judgment proof.” If the worst
happens, you will still have retirement funds.

+ ldentify the risks your company faces daily.

+ ldentify ways to reduce risks to you and your
company.

+ Review your company’s credit and collection
policies and make improvements if necessary.

+ ldentify the 4 Cs of credit.

+ Review personnel risks and identify ways to lessen
risks.

+ Review your company'’s insurance coverages and
modify if it is inadequate.

+ Review, update, or write your company's
contingency plans.

+ Work through the risk management checklist for
your company.
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CHAPTER 2:
CONTRACT LAW

Contracts are an important part of the operations
of any landscape company. They are written to hold
both parties into compliance with the agreement
for work or services to be completed for some form
of compensation. You can find sample contracts
for the landscape industry through web searches
or from professional organizations such as NALP.

It is highly recommended that all contracts and
legal documents used by your company have been
reviewed by your lawyer.

COMMON LAW

Common law is the system shared by the United
States, Canada, Australia, New Zealand, Great
Britain (not Scotland), and other countries that
were at one time colonized by the English. The UCC
(Uniform Commercial Code) used in the United
States has codified much of American contract

law, but it is based on fundamental common law
principles of contract.

Contract law in the U.S. and Canada flows from either
common law or statute law. Both countries have

legal systems that are based on English common

law, supplemented by statute law that flows from
their constitutions. If you are doing business in or
with companies from Quebec or Louisiana that

use Napoleonic or Civil code, talk with your lawyer,

as there are substantial differences from English
common law. Contracts are the foundation on which
business is conducted, and properly drafted contracts
will help you avoid unnecessary and costly disputes.
See Figure 5.

The following section gives the basic principles

that an owner or manager should understand with
respect to contract law. If there are any doubts
about entering into contracts, writing contracts,
or negotiating contracts, seek appropriate legal
advice!

The three most important portions of common law
to understand as it relates to contracts are common
law of contracts, common law of liability without
negligence or fault, and common law of negligence.

COMMON LAW OF CONTRACT

Simply put, the common law of contract means
a person or company is liable for the loss caused
to another for failing to fulfill the obligations of
a contract.

COMMON LAW LIABILITY WITHOUT
NEGLIGENCE OR FAULT

This refers to cases in which someone may be

found liable for harm even without direct fault or
negligence. The most common example is employers
being found liable for the action of their employees.

COMMON LAW OF NEGLIGENCE

This is the most common application of negligence.
You are liable for harm caused to another, whom you
have the duty not to harm. For example, if you are
operating a skid-steer loader and you hit a parked car,
you are negligent and will be liable for the damage to
the car.

23



Figure 5: Simplified Breakdown Of Laws In The U.S.

SIMPLIFIED BREAKDOWN OF LAWS IN THE U.S.

Sum of all laws governing U.S. and Canada

Common Law

Constitution

U.S. Constitution
and Bill of Rights

STATUTE LAW

In the United States, statute law is enacted by the
federal, state, and local governments. Under the
U.S. Constitution, the federal government makes
regulations (laws). It also divests authority to the
states to make regulations, and the states pass
authority to local cities and towns to make further
regulations.

For a business owner, these statutes and regulations
set out the parameters that a business must operate
within. They set the boundaries and control what
business must do to carry out their operations legally
within the United States.

WHAT IS A CONTRACT?

A contract exists when two or more parties agree

to exchange property (including money) or promises
of future performance. Contracts can be verbal or
written. Contracts can be part of an invoice or a
purchase order, or they can be drafted as separate
documents.

Contracts do not have to be in writing; they can be
verbal. However, verbal contracts are risky because
the parties’ memories or understanding of the deal
may differ. Also, if a contract is verbal, it may be
unenforceable due to a law known as the Statute of

Federal legislation & regulation

State/local legislation & regulations

Frauds (Canada and the U.S.). This statute outlines
that verbal contracts that cannot be performed within
a specified time period (such as one year), or that
involve more than a specified amount of money (such
as $500) are not enforceable.

An exception to the statute may arise if one or

more parties have partially performed their respon-
sibilities under the contract. However, even if the
exception applies, proving that your understand-

ing of a verbal contract is correct may be difficult.
Regardless whether a contract is written or verbal, to
be an enforceable contract, it must meet each of the
contractual principles outlined below.

GENERAL CONTRACTUAL PRINCIPLES

Seven principles must be met for a contract to be
legally binding. These principles, based on common
law, are offer and acceptance, consensus, consider-
ation, capacity, legality, intention, and the reasonable
person test.

THE PRINCIPLE OF “OFFER” AND
“ACCEPTANCE”

Ideally, the offer includes all the important elements
that will be contained in the contract, and the offer

must be accepted without any change by the person
to whom the offer is made. This is what is known as



the “mirror image” rule. If the acceptance does not
“match” the original offer, it is a counteroffer, and

no contract is formed until the other party indicates
acceptance of the revised proposition. This situation
can arise when parties (say, a buyer and seller) each
use their own standard form contract, the seller
offering to sell on her form and the buyer “accepting”
on his own form. This is described as the “battle of
the forms,” and there may be no enforceable contract
as a result, because the parties have failed to meet
the mirror-image rule.

Another common difficulty is identifying an offer.

It is common in business for a quotation to be

made in a catalog or in an advertisement. Generally
speaking, this is not considered an offer, but is simply
an invitation to do business. In this instance, it is

the buyer who must make an offer on the basis of
the information contained in the advertisement or
quotation. The best test in this situation is to examine,
if possible, the intention of the person making the
qguotation or placing the advertisement.

There should be evidence of a clear intention that the
“quotation” was an offer. Some things to remember:

An offer may be revoked at any time before it is
accepted unless a specific commitment has been
made to keep the offer open for a specified period
of time.

+ Revocation must always be communicated to be
effective. Common law provides that an offer can
be revoked at any time before acceptance, even
when the person making the offer has stated that it
will remain open for a specified period of time.

+ An offer should normally contain all the essential
terms of the contract.

+ Essential terms generally mean “who” will do
“what” by “when” (as they refer to both parties).
If additional clarity is required, then exclusions
should be inserted as well. There may be situations
where the parties have left out important terms of
a contract. The more important the term is that is
missing, the less likely it is that the parties have an
enforceable contract. If the parties have considered
another agreed-on method to provide for the
missing term, the contract may well be effective.
This is quite common where price is missing and
there is an established mechanism for determining
the going price of a commodity or item on a
specific date.

CONSENSUS

Parties involved in a contract need to reach a

mutual agreement that they are committed to the
transaction. It is assumed they are both in equal
bargaining positions and free to do as they choose. At

this point, the conditions of offer and acceptance, as
discussed above, have been met.

CONSIDERATION

Consideration is the price that each party is willing
to pay to enter or participate in the contract. Itis

not necessary that the consideration be fair to both
parties. Contract law assumes that both parties are
free to bargain. Courts will assist in the enforcement
of the contract, but they will not release either party
just because one of the parties thinks it is a bad deal.

CONTRACTUAL CAPACITY

The parties to the contract must be legally capable
of understanding and entering into the contract.

For example, contracts are void if entered into with
children and infants, those with mental impairments,
intoxicated persons, or individuals not authorized to
sign on behalf of the company.

Mental impairments apply if a person, by way of their
mental incapacity, did not understand what they were
doing and the other party knew, or ought to have
known, of the incapacity.

Persons who lose their ability to properly reason

due to intoxication by drugs or alcohol are treated
much the same as those with mental impairments.
For defense of intoxication, it must be shown that
the person was so intoxicated they did not have the
capacity to understand the nature of the transaction.
The other party must be shown that he or she knew,
or should have known, of the incapacity of the first
party. The person contesting the contract on the basis
of intoxication must also show that they immediately
tried to cancel the contract upon attaining sobriety.

LEGALITY

The actions within the contract must be legal in

the jurisdiction where the contract is taking place.
Contracts to commit illegal acts are not only void,
but also illegal. An example would be entering into a
contract to spray a prohibited chemical within a city
moving to make pesticides illegal. In such a case, the
courts would find the contract void, but they would
not restore either party to its original position if both
parties were aware of the illegal nature of

the contract.

INTENTION

Both parties must be serious when striking a bargain
and intend that legally enforceable obligations will
result. Difficulties with respect to intention can

arise due to exaggerated claims. For example, a
landscape company claims that the new variety of
grass it is seeding will not require any mowing, since
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it is a dwarf variety. The homeowner finds that they
must still mow the lawn weekly. In some cases, the
courts expect some “enthusiasm” from vendors; the
question is always where to draw the line. The courts
in such a case will apply the “reasonable person” test
to determine if the customer should have taken the
exaggerated claim seriously.

REASONABLE PERSON TEST

The courts use the reasonable person test to
establish a standard of socially acceptable behavior.
When faced with the problem mentioned above, in
exaggerated claims, the court will ask, “What would
a reasonably prudent person, in possession of all
the facts of the case, have done in this situation?” A
reasonably prudent person is expected to be partic-
ularly careful, a level of behavior considerably better
than the average.

PERFORMANCE OF CONTRACTS

If one party to the contract fails to live up to its
obligations, the other party is usually entitled to
damages for breach of contract. On rare occasions, a
court will order the defaulting party to

honor the contract by performing it. This is known
as specific performance and is rare in the common
law system.

In unusual cases where the performance of a contract
becomes impossible for the performing party due

to no fault on its part, the contract is said to be
“frustrated,” and there is no liability on the part of the
party that fails to perform. Most commercial project
managers avoid this situation by insisting that the
contractor place a performance bond.

KEY CONTRACT PROVISIONS

Even if your contract is in writing, you should ensure
it includes all the necessary provisions. Typically,
contracts have the following:

Names: Your contract should correctly state the full

name and address of each party. For example, if you
or your customer has an incorporated business, the

contract should state the legal names and addresses
of the corporations.

Obligations: Your contract should fully and completely
state all the obligations of each party, including all
deadlines for delivery and payment. If you are making
several deliveries, consider requesting progress
payments and specifying time periods for approval

of each partial delivery. If your contract refers to

other documents, copies of those documents should,
whenever possible, be attached to the contract. Design
documents and specifications are examples.

Personal Guarantee: You may deal with people who
have incorporated their businesses and, in these
instances, only their corporations may be responsible
for performing under the contract. If you also want
the people themselves to be personally responsible,
you should indicate that fact in the contract, and they
should sign it in both their personal and corporate
capacities. This is often difficult, since one of the
reasons to have a corporation is to limit personal
liability.

Excuses for Performance: Many contracts also

have a provision known as a force majeure clause.
This excuses performance due to events beyond
someone's control, such as labor strikes, natural
disasters, unknown site conditions, and so on. For
example, if you were unable to complete a job

due to a lack of information from your client, your
contract should excuse your delay for that reason. A
situation that often arises is one where unforeseen
underground impediments (e.g., large boulders)
cause delays. You might consider adding a provision
that allows you to terminate the contract if conditions
that excuse performance persist for longer than a
specified time.

Damages for Unexcused Failure to Perform:

What happens if either party's failure to perform is
unexcused? Your contract should specify the types of
damages that will accrue so that each side will know
them in advance. For example, damages for nonper-
formance can include the cost of goods purchased

or delivered and lost profits. The exact amount of
damages (liquidated damages) can be specified in the
contract to avoid the costs of proving actual loss later
on. In deals involving unique property for which there
are no reasonable substitutes, such as real estate or
rare objects, the contract can require the other party
to deliver that specific property; this is called specific
performance. Also, your contract must expressly
provide for interest and attorneys’ fees if you want to
recover those items.

Choice of Law and Jurisdiction in Multi-State

Deal: Many business owners have transactions with
someone who is not physically located in their state
or province or who does not transact significant
amounts of business with others in the geographic
area. This is becoming more common with the growth
of internet commerce. In those circumstances, your
contract should specify which state’s or province’s
laws will govern the deal and the location at which the
parties must appear to resolve disputes. Otherwise,
you may be forced to litigate a dispute in a distant
forum under unfamiliar laws.

Arbitration: Arbitration can be an expeditious and
inexpensive way to resolve disputes. Unlike in court,
arbitration does not necessarily require the assistance



of a lawyer, and the procedural rules are relatively
simple. If you have a complicated deal, arbitration
may not be a good alternative, because the process
may be too streamlined. If arbitration is a possible
conflict resolution tool that you may want to consider,
you should state that in your contract.

Battle of the Forms: Often business owners
exchange purchase orders and invoices that contain
conflicting terms. Without a prior agreement,
resolving these conflicts can be costly. Generally,

the courts will compare all the forms, ignoring all
conflicting terms and applying the terms that concur.
This can result in a very different outcome from the
one you intended. So, you or your attorney should
read all the fine print in the contracts, invoices, and
purchase orders you receive from your customers
and vendors. It is a good idea to exchange forms
before either side performs work. Whenever the
forms include provisions that you do not like or that
conflict with your own forms, you should resolve the
conflicts with the other party as soon as possible. This
should help everyone avoid the expense and adverse
results that can otherwise arise.

Work for Hire: If you hire an independent contractor
to create any work that is subject to copyright laws,
generally the contractor will own the work and you
will merely have the right to use it. To change this, you
should have a written contract with your contractor
that contains provisions regarding the ownership and
future use of the work.

CONCLUSION

Written contracts can save you time and money. You
should consult an attorney to make sure that your
contract template is properly drafted and contains
the necessary provisions. You should carefully read
the forms that you receive from your customers and
vendors. Whenever they contain provisions, you
don't fully understand you should consult with your
attorney or with the other party before you sign any
document.

Legal advice can provide guidance on contracts,
business structure, and incorporation, and offer
help if you are being sued or have been accused

of committing a crime. Consulting a lawyer from

the start on critical business decisions, such as a
shareholder agreement or contracts, can save agony
and money down the road.

To find a lawyer, consult your state bar association. If
you know other businesses in the area that have used
lawyers, ask them for their opinion and references on
law practices they have used.

Many states have legal referral services (LRSs). A LRS
increases access to the legal system by referring the
public to lawyers in private practice or legal aid orga-
nizations for a nominal fee. Check to see what kind of
LRS your region offers.

Some LRS operate with low-fee or no-fee panels,
whereas others cooperate with independent local pro
bono publico (“for the public good"”) or free programs.
Also consider talking to the local law school, as
students and practicing lawyers may provide advice
through a legal clinic.

Before you hire a lawyer, do some “comparison
shopping.” Make a list of several lawyers and phone
each to ask for information that will help you make
a decision. Some lawyers may want to meet briefly
with you instead of discussing your problem on the
telephone. In this case, many will not charge for the
first meeting. Questions you should ask are:

+ How much experience have they had in similar
matters and have they handled any recent cases in
this area?

+ Will they charge to meet with you to discuss your
case before you decide which lawyer to hire? If
there is a fee, how much will it be? In any case,
lawyers have commitments to clients, so you
should not expect a long first meeting; 15 minutes
to a half-hour is average.

+ What are their fees for their regular services?

Write down everything you learn from each lawyer.
Take some time to think things over. Then make an
appointment to talk further with the lawyer who
seems best for you.

MAKING THE DECISION TO HIRE A LAWYER

When you meet with a lawyer, ask to hear about

cases like yours that the lawyer may have handled.
Remember that age may have nothing to do with the
lawyer’s ability to help you. A lawyer who has practiced
20 years may have less experience with your type of
issue than a lawyer who is three years out of law school
but who has more experience with your concerns.

Ask if the lawyer will work on your case personally.
If the lawyer intends to have another member of the
law firm handle all or part of your case, you should
talk with this lawyer as well.

Recognize that most lawsuits and other legal work
are not “sure things.” You should be cautious

of a lawyer who guarantees results. However, a
lawyer should be able to tell you the strengths and
weaknesses of your case.

If you do not understand everything the lawyer tells
you, ask for an explanation in simpler language. Find
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out how long the lawyer expects your case to take,
what steps will be involved, and how you will be
charged.

You can decide to hire a lawyer at your first meeting,
or you can take time to think about it. Ask yourself
these questions:

+ Will | be comfortable working closely with this
lawyer?

+ Do | believe the lawyer has the experience and skill
to handle my case?

+ Do | understand the lawyer's explanation of what
my case involves?

+ Does the fee seem reasonable?

If your answer to one or more of these questions is
“no,” you probably should talk with another lawyer.
If all your answers are “yes,” you may have found the
right lawyer for you.

FEE AGREEMENTS

Make sure you understand the fee agreement before
retaining the services of a lawyer. Your fee agreement
should set out the services the lawyer will perform
for you and the type and amount of fees you will be
expected to pay. The agreement should also state
how costs (the other expenses of your case) will be
handled and explain the lawyer’s billing practices. The
agreement should specify if the lawyer is going to add
interest or other charges to unpaid amounts.

A fee agreement may also include your obligations
as a client. For instance, you may need to agree to

be truthful, to cooperate, to abide by the agreement,
and to pay your bills on time. You make a fee
agreement in the same way that you would make an
agreement with a contractor or another businessper-
son. Tell the lawyer what services you will want and
ask questions to find out what the charges will be to
cover these services.

Some suggested questions include:

+ How will the lawyer bill for their time? (See section
on Types of Fees Charged by Legal Firms for a list
of the different kinds of fees lawyers charge.)

+ Who else will be working on the case — an
associate lawyer, a legal assistant, or a paralegal?

+ What can be done to reduce fees and costs?
+ What is the lawyer's estimate of the total charges?

AREAS Of LEGAL SPECIALIZATION

Lawyers specialize in much the same way as doctors.
In most jurisdictions, lawyers can be found who
specialize in:

+ Appellate law.

+ Business and bankruptcy law.
+ Creditors' rights.

+ Criminal law.

+ Estate planning.

+ Trust and probate law.

+ Family law (divorce, custody, support, and related
issues).

+ Immigration and nationality law.
+ Personal and small business bankruptcy law.
+ Taxation law.

+ Workers’' compensation law.

TYPES OF FEES CHARGED BY LEGAL FIRMS

Fixed Fee: Sometimes called a standard fee, this
method is used most often for routine legal matters.
For example, a lawyer may charge all clients the same
set amount to draw up a simple will or to handle an
uncontested divorce.

Hourly Fee: Some lawyers charge by the hour; the
amount varies from lawyer to lawyer. To know approx-
imately how much your total bill will be, ask the lawyer
to estimate the amount of time your case will take.

Retainer Fee: This kind of fee can mean different
things to different people, so be sure you understand
the fee agreement. A retainer fee can be used to
guarantee that the lawyer will be available to take on
a particular case. If the fee agreement says that the
retainer is not refundable, you may not be able to get
your money back, even if the lawyer does not handle
your case or complete the work.

Contingency Fee: This kind of charge often is used in
accident, personal injury, and other cases where you
are suing someone for money. It means that you will
pay the lawyer a certain percentage of the money you
receive if you win the case or if you settle the matter
out of court. If you lose, the lawyer does not receive

a fee. Either way, you will have to pay any court costs
and other expenses that are involved.

Statutory Fee: The cost of some probate and other
kinds of legal work is set by “statute” or law. For
certain other legal problems, the court sets the fee or
must approve the fee you will pay.

A good relationship with your lawyer is important. To
maintain a beneficial relationship:

+ Be sure that you and your lawyer have the same
goals.

+ Be sure you understand and are comfortable with
the lawyer’'s working style.



+ Be certain that you have a clear picture of the
expected timetable of your case (when you can
expect significant developments, and when and
how often the lawyer intends to contact you).

+ Be sure that you provide the lawyer with the
information and documents necessary to
understand your case.

+ Be sure you understand and agree with the
lawyer's billing practices.

+ Be sure that, if you have questions or concerns
about your legal matter, you express them to the
lawyer and listen to the responses.

OTHER POINTS OF LEGAL INTEREST

WORKING WITH UNION AGREEMENTS

The way your company functions with regard to
union issues can be important. If a union represents
any of your employees, you must abide by an
agreement/contract. In the landscape industry, it is
more common to have a nonunionized company and
have an opportunity on what has been classified as a
unionized site. In such a case, your company's work is
influenced by the union(s) involved, the legal juris-
diction (state/province), and your ability to meet the
requirements laid down by them.

In some instances, the union(s) involved will not
insist that your workers be unionized but may
insist that you pay your workers union rates. In
other cases, the union(s) will not allow non-union
workers on the site. For companies that do a great
deal of union and nonunion projects, the answer
can be two separate legal entities—one unionized,
the other not. If there is any doubt in your mind
about the legalities of union issues, consult with a
labor lawyer.

CONTRACT SPECIFICATIONS

One of the ways to ensure that expectations are

the same for both parties in a contract is to include
specifications of the work to be done. These specifi-
cations can be developed internally project-by-project
or using documents clearly spell out how the work is
to be done, such as the American Nursery Standards,
ANSI Standards (American National Standards
Institute), California Contractors Association
Standards, or are a combination of these. If you have
a design/build firm, you should know that written
specifications are viewed by the courts as being more
legally binding than any accompanying drawings or
designs. More information on contract specifications
is available in Chapter 4.

PESTICIDE POSTING REQUIREMENTS

As the public becomes more aware of pesticide and
other environmental issues, the need to ensure

you are following regulations has never been more
necessary. At this point in time, most states require
posting of signs whenever pesticides are going to be
or have been used. These requirements vary from
area to area, so ensure that you are up to date on all
regulations in your jurisdiction. Not following the law
increases your risk of fines and other charges and
provides an opening for civil lawsuits by parties who
believe they were negatively affected by pesticide
spraying that was not properly posted.

As with pesticide use, the guidelines for the use of
equipment as it relates to public safety are clearly laid
out in every jurisdiction. It is your responsibility to be
informed about all issues that relate to public safety.
Ignorance of the law is definitely not an excuse for
unsafe procedures on the part of your company.

Make sure you follow all laws and regulations from
the Department of Agriculture in your state regarding
pesticide licensure, pesticide safety, and use and for
pesticide posting, as well as any regulations from the
Occupational Safety and Health Administration, the
Environmental Protection Agency, the Department of
Transportation, or other regulatory agencies.

THINGS TO DO OR THINK ABOUT

+ Review your company policies on using contracts.

+ Review your contracts and determine if they
are adequate and contain the right clauses and
language.

+ Review your company’s legal counsel qualifications
and make sure they meet your needs.
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CHAPTER 3:

BUSINESS STRUCTURES

In Canada and the United States, business structures
can be classified as sole proprietorships, partner-
ships, or corporations. Although this publication will
describe each model, you should consult with legal
and financial counsel before deciding which is best
for you.

SOLE PROPRIETORSHIP

The sole proprietorship is the oldest, most common,
and simplest form of business organization. A sole
proprietorship is a business entity owned and
managed by one person. The sole proprietorship can
be organized informally; is not subject to the level

of federal, state, or provincial regulations that cor-
porations are subject to; and is relatively simple to
manage and control.

The typical legal requirement in establishing a sole
proprietorship is to obtain certain licenses that are
required for specific types of businesses. These
licenses can range from a vendor’s permit for
collection of the retail sales tax to a municipal/city
permit for the operation of a home-based business.
Licensing requirements vary, depending on the
specific region in which the business will operate.

If the sole proprietorship is operating under a
business name other than the owner’s, the business
name normally must also be registered under the
Business Names Act, Register of Companies, or
equivalent. This registration is usually relatively
simple to complete and must be renewed every

five years.

Although there is no legal requirement to conduct a
search of a proposed business name, it is a good idea
to do so to be sure that the name that you want to
use is not identical or confusingly similar to another
business name already registered. This also could
avoid potential lawsuits down the road.

The fundamental characteristic of a sole propri-
etorship in all jurisdictions is that the owner and

the business are the same. As such, the owner of a
sole proprietorship has complete control over the
business and its operations as well as being financially
and legally responsible for all debts and legal actions
against the business. Another element of the “same
entity” aspect is that taxes on a sole proprietorship
are determined at the personal income tax rate of the
owner. In other words, a sole proprietorship does not
pay taxes separately from the owner.

A sole proprietorship is a good business organization
for an individual starting a business that will remain
small, does not have great exposure to liability, and
does not need outside financing.

ADVANTAGES OF THE SOLE PROPRIETORSHIP

+ Ease of formation: There is little formality or costs
in forming a sole proprietorship.

+ Sole ownership of profits: The proprietor is not
required to share profits with anyone.

+ Control and decision making vested in
one owner: There are no co-owners or partners
to consult.
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+ Flexibility: Management is able to respond quickly
to business needs in the form of day-to-day
management decisions that are governed by both
law and good sense.

+ Relative freedom from government control and
special taxation: For example, there is no double
taxation (which will be discussed later under
corporations).

DISADVANTAGES OF THE SOLE
PROPRIETORSHIP

+ Unlimited liability: The individual proprietor
is responsible for the full amount of business
debts that may exceed the proprietor’s total
investment. This liability extends to all the propri-
etor’s assets, such as house and cars. Obtaining
proper insurance coverage may lessen additional
problems of liability, such as physical loss or
personal injury.

+ Unstable business life: The enterprise may be
crippled or terminated upon the iliness or death of
the owner.

+ Less available capital than in other types of
business organizations: For small businesses,
this is not important, since the owner’s personal
assets and guarantees are required by banks for
financing.

+ Relative difficulty in obtaining long-term
financing (cannot issue shares).

+ Relatively limited viewpoint and experience
level: This is more often the case with a one-owner
operation than with several owners.

Partnerships are much like sole proprietorships, but
a number of individuals are involved in the business.
Partnerships are not seen as separate legal entities
from the individual partners.

The Uniform Partnership Act, adopted by many states,
defines a partnership as “an association of two or
more persons to carry on as co-owners of a business
for profit.” Though not specifically required by the
act, written Articles of Partnership are customarily
executed. These articles outline the contribution by
the partners into the business (whether financial,
material, or managerial) and generally delineate the
roles of the partners in the business relationship. The
following are example articles typically included in a
partnership agreement:

+ Name, purpose, and legal address

+ Duration of agreement

+ Character of partners (general or limited, active, or
silent)

+ Contributions by partners (at inception, at later
date)

+ Business expenses (how handled)

+ Authority (individual partner authority in conduct
of business)

+ Separate debts

+ Books, records, and method of accounting
+ Division of profits and losses

+ Draws or salaries

+ Rights of continuing partner

+ Death of a partner (dissolution of partnership,
winding up)

+ Employee management

+ Release of debts

+ Sale of partnership interest
+ Arbitration

+ Additions, alterations, or modifications of
partnership

+ Agreement

+ Settlements of disputes

+ Required and prohibited acts
+ Absence and disability

Some of the characteristics that distinguish a
partnership from other forms of business organiza-
tion are the limited life of a partnership, unlimited
liability of at least one partner, co-ownership of the
assets, mutual agency, share of management, and
share of partnership profits.

Most partnerships fall under the category of General
Partnerships, in which an unlimited number of
general partners are allowed, there is unlimited
personal liability, and all profits flow through to the
partners.

LIMITED LIABILITY PARTNERSHIPS

Limited liability partnerships (LLPs) are organized to
protect individual partners from personal liability for
the negligent acts of other partners or employees not
under their direct control. LLPs are not recognized

by every state, and those that do recognize them



sometimes limit LLPs to organizations that provide
a professional service, such as medicine or law, for
which each partner is licensed. Partners report their
share of profits and losses on their personal tax
returns. Check with your Secretary of State's office
to see if your state recognizes LLPs and, if so, which
occupations qualify.

LIMITED PARTNERSHIPS

Limited partnerships (LPs) have complex formation
requirements and require at least one general partner
who is fully responsible for partnership obligations
and normal business operations. The LP also requires
at least one limited partner, often an investor, who is
not involved in everyday operations and is shielded
from liability for partnership obligations beyond the
amount of his or her investment. LPs do not pay

tax, but they must file a return for informational
purposes; partners report their share of profits and
losses on their personal returns.

TYPES OF PARTNERS

Many different types of partners can be involved in a
business. These are listed below. If you are forming a
partnership, it is critical to obtain legal advice on the
tax and liability implications of all partners. Itis also
very important to have legal partnership agreements
that outline the roles, expectations, and exit strategies
for all partners.

+ Active partner: Active in the operations of the
business.

+

Secret partner: Active but not known or held out
as a partner.

+

Dormant partner: Inactive and not known or held
out as a partner.

+

Silent partner: Inactive (but may be known to be a
partner).

+

Nominal partner (partner by estoppel): The
nominal partner is not a true partner in any sense,
not being a party to the partnership agreement.
However, a nominal partner holds him or herself
out as a partner or permits others to make

such representation by the use of their name or
otherwise. Therefore, a nominal partner is liable as
if they were a partner to third persons who have
given credit to the actual or supposed truth of such
representation.

+ Sub-partner: One who, not being a member of the
partnership, contracts with one of the partners in
reference to participation in the interest of such
partner in the firm’'s business and profits.

+ Limited or special partner: Assuming compliance
with the statutory formalities, the limited

partner risks only their agreed investment in the
business. As long as they do not participate in the
management and control of the enterprise or in
the conduct of its business, the limited partner is
generally not subject to the same liabilities as a
general partner.

ADVANTAGES OF THE PARTNERSHIP

+ Ease of formation: Legal informalities and
expenses are few compared with the requirements
for creation of a corporation.

+ Direct rewards: Partners are motivated to apply
their best abilities by direct sharing of the profits.

+ Growth and performance facilitated: In a
partnership, it is often possible to obtain more
capital and a better range of skills than in a sole
proprietorship. This is because each partner brings
in capital and a separate skill set.

+ Flexibility: A partnership may be relatively more
flexible in the decision-making process than in a
corporation, although it may be less than in a sole
proprietorship.

+ Tax relief: There is relative freedom from
government control and special taxation (again, not
subject to double taxation).

DISADVANTAGES OF A PARTNERSHIP

+ Unlimited liability of at least one partner:
Insurance considerations such as those mentioned
in the proprietorship section apply here also.

+ Unstable life: Elimination of any partner
constitutes automatic dissolution of partnership.
However, the operation of the business can
continue on the basis of the right of survivorship
and the possible creation of a new partnership.
Partnership insurance might be considered.

+ Relative difficulty in obtaining large sums
of capital: This is particularly true of long-term
financing when compared to a corporation.
However, by using the individual partners’ assets,
the opportunities are probably greater than in a
proprietorship.

+ Firm bound by the acts of just one partner as
agent: All the partners can suffer the repercus-
sions of poor judgment exercised by one partner.

+ Difficulty of disposing of partnership interest:
The buying out of a partner may be difficult unless
specifically arranged for in the written agreement.

A corporation is a distinct legal entity that can be
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thought of as an “artificial person” and is treated

as separate from the people who own it (i.e., the
shareholders). All assets and debts belong to the
corporation, not the individual shareholders. In
general, incorporated companies provide liability
protection to the owners (shareholders). The concept
is that if losses or judgments force the company out
of business, the shareholders lose their investment
but are not personally responsible and will not lose
their personal assets.

Small business owners, however, should not be lulled
into a sense of comfort in thinking they can totally
hide behind the “veil” of the company. In fact, in many
cases the protection of personal liability may not be
significant. For example, there is personal liability for:

+ The individual's own acts.

+ Shareholder liability after a piercing of the
corporate veil (see below).

+ Personal guarantees.

+ Personal liability imposed by law.

INDIVIDUAL ACTS

All individuals are responsible for, and thus liable for,
their own acts. For example, the corporation does not
provide protection from their personal actions, such
as sexual harassment or violence. In small service
businesses such as landscaping, where the owner
(shareholder) provides the service and is negligent

in the provision of the service, they may be deemed
personally liable.

PIERCING THE CORPORATE VEIL

The “corporate veil” refers to the fact that under
law, a corporation is a separate individual and
independent from its shareholders. This means that
shareholders are not liable for debts and obligations
incurred by the company. However, the corporate
veil may be “pierced” if the separate entity status

of the corporation is not properly maintained. For
example, if the finances of the corporation and the
shareholder are not separate, the corporation must
be adequately capitalized and the formalities of
having corporate authorization of business activities
must be observed.

If a corporation has no significant assets, the
plaintiff will often be able to convince the court
that the corporate entity should not be respected
and that the principals of the company should be
personally liable. In these cases, the plaintiff will
make all efforts to access the personal assets of the
shareholders.

PERSONAL GUARANTEES

In many cases, in small business, the business owner
must provide personal guarantees either to banks
or to suppliers. In this case, the corporation provides
no protection.

PERSONAL LIABILITY IMPOSED BY LAW

Governments in many jurisdictions have passed
statutes that make business owners personally
responsible in certain areas. For example, the
individual who is responsible for employee taxes has
personal liability for those taxes. In some jurisdic-
tions, owners can be held personally liable for envi-
ronmental infractions.

Under United States law, directors and company
officers are expected to act with due diligence and
in the best interests of the company. Typically,

in the United States directors are obligated to
consider the interests primarily of shareholders.
This is usually of more consequence in publicly
held companies than it is in closely held private
companies.

EMPLOYMENT CLAIMS

One of the biggest areas of liability claim against
directors is in the area of employment claims. To
avoid director’s liability with respect to employment
claims, establish uniform employment policies and
procedures and ensure that all management and
middle management are aware of these policies and
are implementing them in the office and on the job
site. To avoid “hostile work environment” claims,
management must monitor the workplace for
discriminatory or offensive behavior. There is more
information in the Human Resource Management
publication.

SECURITIES LAW

In publicly traded companies, the majority of liability
claims against directors are security-related claims
based on federal security laws. Since most landscape
companies are privately held, the federal security
laws and the actions of the Security and Exchange
Commission are not particularly relevant to this
industry. There are, however, numerous risks of other
statutory claims being brought against directors and
officers if the officers or directors have been deemed
to have knowingly participated in the corporation’s
wrongful acts. Examples of the types of statutory
violations that a director of a landscape company
should be aware of include, but are not limited to, the
following examples:



ANTICOMPETITIVE AND UNFAIR BUSINESS
PRACTICES

The Sherman Act in the United States prohibits
contracts, combinations, and conspiracies in restraint
of trade, monopolies, and attempts and conspiracies
to monopolize. The Clayton Act prohibits price dis-
crimination among purchasers of goods, exclusive
dealing arrangements, corporate mergers, and acqui-
sitions that may substantially lessen competition and
tend to create a monopoly in any line of commerce.
Directors and officers can be held personally liable for
violations of these two acts.

DISCLOSURE OF TRADE SECRETS

Trade secrets are protected under common law and
federal statute. In the United States, the Uniform
Trade Secrets Act codifies common law principles
of liability for improper disclosure of trade secrets.
Directors or officers who leave a company and
disclose trade secrets are liable under this act.

ENVIRONMENTAL LIABILITY

Directors and officers can be subject to personal
liability under environmental laws. In the United
States, the main acts that are of concern to directors
and officers are:

+ The Comprehensive Environmental Responsibility,
Compensation and Liability Act, which deals with
the release of hazardous substances into the
environment. This could include substances that
landscape contractors use or store, especially
pesticides.

+ The Resource Conservation and Recovery Act,
which imposes cradle-to-grave regulations over
the generation, transportation, and disposal of
hazardous wastes.

+ The Clean Air Act/Clean Water Act, which sets
standards for pollutants in the air and water.

There are numerous other acts, particularly at the
state level, that may imply personal liability on
directors and officers. It is important that you consult
with your legal advisors to seek advice on how to best
protect yourself as a director or officer of a privately
held company in your specific jurisdiction.

USE OF DUE DILIGENCE AS A
DEFENSE

Various forms of liability imposed on corporate
directors and officers in both privately and publicly
held companies can often be avoided through a due
diligence defense. With a due diligence defense,
directors or officers may protect themselves by

demonstrating that they have developed and
implemented appropriate controls and systems in
the company to monitor and ensure that proper
policies are adhered to, and that periodic reports

are produced and reviewed in a proper fashion. Itis
important in a due diligence defense that appropriate
action is taken when a problem is brought to the
attention of directors and officers of the company.

When applying a standard of due care to corporate
directors, the courts are concerned about the process
that the board of directors has followed, not the
result. If directors make a decision that is debatable
from a business perspective or that turns out badly,
the courts will not hold the directors personally liable.
This principle is referred to as the “Business Judgment
Rule.” Directors must discharge their duties with

the same level of diligence as a reasonably prudent
person in comparable circumstances.

CORPORATE STRUCTURE

There are four distinct and prevalent types of
corporate structures:

1. General Corporations (Inc., Ltd., Corp.)
2. Limited Liability Corporations (LLCs)
3. Close Corporations (“C" Corporations)

4. Subchapter Corporations (“S” Corporation)

GENERAL CORPORATION

The General Corporation is the most common
corporate structure. The corporation is a separate
legal entity that is owned by stockholders. A General
Corporation may have an unlimited number of stock-
holders that, due to the separate legal nature of the
corporation, are protected from the trade creditors
of the business. A stockholder’s personal liability is
usually limited to the amount of investment in the
corporation and no more.

ADVANTAGES

+ The owners' personal assets are protected from
business debt and liability (see discussion above).

+ Corporations have unlimited life extending beyond
the iliness or death of the owners.

+ Tax-free benefits, such as insurance, travel, and
retirement plan deductions, are available.

+ The transfer of ownership is facilitated by the sale
of stock.

+ A change of ownership need not affect
management.

+ Itis easier to raise capital through the sale of
stocks and bonds.
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DISADVANTAGES

+ General Corporations are more expensive to form
than a proprietorship or partnerships.

+ There is more legal formality.

+ Such corporations are affected by more state and
federal rules and regulations.

LIMITED LIABILITY CORPORATIONS

Limited Liability Corporations (LLCs) are the newest
form of corporation in the United States, formed in
1977 but not given flow-through tax status by the
Internal Revenue Service until 1988. All 50 states now
recognize and offer the ability to form LLCs in their
jurisdictions. The LLC combines the best attributes of
single taxation of partnerships (where the sharehold-
ers take the tax liability personally) with the limited
liability of corporations.

LLCs have no limit on the number of shareholders
involved, unlike Subchapter Corporations, which are
limited to 75. Also, unlike other forms of corpora-
tions, LLCs do not have a perpetual life. Depending
on the state, they must dissolve in 30 or 40 years. In
addition, technicalities may require dissolution when
a member dies or retires.

ADVANTAGES OF LLCS
+ Limited liability.

+ Tax simplicity. Profits and losses are reported
on the owner's individual tax returns; there is no
separate corporate tax return.

+ Flexible management. A “member” (shareholder
equivalent) can be a person, partnership, or
corporation.

+ Flexible distribution. Profits and losses do not have
to be distributed in proportion to the money each
person puts in.

DISADVANTAGES OF LLCS

+ No stock issued. If you have multiple investors or
want to raise public money, you cannot offer stock
certificates.

+ Fewer incentives. Unlike a “C" Corporation, you
cannot deduct the cost of employee benefits, and
since there is no stock, you cannot offer stock
incentives to employees.

+ Paperwork. LLCs file articles of organization with
State Corporations Commissions or Secretaries
of State and must draft an operation agreement
listing member’s rights and responsibilities.

+ Taxes. LLC members pay self-employment taxes
on all profits, unlike an “S” Corporation, where

self-employment tax is due on salary only, not your
entire profits.

CLOSE “C” CORPORATIONS

There are a few small, but significant, differences
between “C" Corporations and General Corporations.
In most jurisdictions, “C" Corporations are limited

to between 30 and 50 shareholders, and often the
statutes of a “C" Corporation require that the first
offer of new shares be to existing shareholders.
This type of corporation is well suited for a group of
individuals who want to own the corporation with
some members who are actively involved in the
management and others who are only involved on a
limited or indirect level, typically as investors.

SUBCHAPTER “S” CORPORATIONS

With the Tax Reform Act of 1986, the “S” Corporation
became an interesting and desirable business

entity for corporate tax purposes. Other than its tax
treatment, an “S” Corporation is significantly different
from a general corporation.

“S" Corporations have a special tax designation
granted by the Internal Revenue Service to corpora-
tions that have already been formed. Many entre-
preneurs and small business owners are partial to
the “S” Corporation because it combines many of the
advantages of a sole proprietorship, partnership, and
the corporate forms of business structure.

“S" Corporations have the same basic advantages
and disadvantages of general or close corporation
with the added benefit of the “S” Corporation special
tax provisions, which resemble a partnership or
sole proprietorship. When a standard corporation
(general or close) makes a profit, the company pays
a federal corporate income tax on the profit. If the
company declares a dividend to move money from
the company to the shareholders, the shareholders
must report the dividend as personal income and pay
more taxes, thus the “double taxation” occurs. The
corporation pays tax, and the individual pays tax on
the dividend he or she receives.

“S" Corporations avoid “double taxation,” since all
income or loss is reported only on the personal tax
returns of the shareholders. However, like standard
corporations and unlike sole proprietorships and
partnerships, the “S” Corporation shareholders are
exempt from personal liability for business debt. As
in most decisions with respect to business formation,
it is important to have sound legal and accounting
advice prior to determining the type of corporate
structure that is best for your business.



+ Review the various business structures and
determine their advantages and disadvantages for
your business.

+ Review the different business structures and
determine if your company has selected the best
model.
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CHAPTER 4:

LANDSCAPE CONTRACTS AND

SPECIFICATIONS

INTRODUCTION

A wide variety of landscaping contracts are available
for you to use in your business. Many online sources
and reference books have information pertaining

to contracts for the industry as well as sample
contracts. The ones provided here are samples, and
you should develop your own with input from legal
counsel. All contracts should spell out exact specifica-
tions for the work to be completed and included with
the contract documents.

For most small landscape firms dealing with projects
under $100,000, an informal letter agreement, as
opposed to a formal contract, is sometimes used. The
benefits of this approach are:

+ Familiarity: People are generally more familiar
with letters than formal contracts, so they feel
more at ease using them.

+ Legal effect is the same as a formal contract:
The letter agreement may not contain formal legal
terminology, but it can include all the necessary
terms of the agreement.

+ Intention of each party is easier to determine:
In the event of litigation, a judge is more inclined
to determine the agreement in accordance with
the intention of each party as it is indicated in
the letter. However, a formal contract is carefully
worded to cover the intentions of the parties and,
therefore, is more strictly interpreted.

The letter agreement can take the form of an offer,
which is accepted, for example, by the homeowners
when they sign and return a copy of the letter. Since
most homes are co-owned, signatures from both
parties should be obtained. This should reduce
disagreement between the owners and make them
both responsible for payment. The offer should
include an expiration date in order to reduce the
risk of increased component prices and to make
scheduling easier.

As was shown in the example above, the work to

be done can be described in general terms. Where
specific requirements are needed, a reference to
established standards clearly fixes the level of expec-
tations and is beneficial if legal problems arise.

The dates and amounts of payments can be incor-
porated into the letter as can a provision that any
changes to the work must be agreed on in writing.
Any other details (who gets permits, what is the
guarantee, etc.) can be included as well.

Maintenance contracts require additional points. In a
maintenance arrangement, the landscape contractor
wants to ensure that the long-term expectations of
both parties are well laid out.

If the contractor typically delivers quality service, this
aspect should be of less concern. If the contractor
tends to cut corners and deliver a less-than-quality
service, a written contract can come back to haunt
them as the basis for legal action. If, at the same
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time, it is the contractor’s goal to make the relation-
ship with their client more permanent, longer-term
contracts may be preferable.

To address the issue of expectations, the description
of work should include a reference to a landscape
standard.

1. Well-groomed: First-class appearance and always
impeccably maintained and well-groomed.

2. Groomed: Neat, orderly, groomed appearance.

3. Moderate: Generally neat, moderately groomed
appearance with tolerance for “wear and tear,”
some foot traffic, and natural processes.

4. Open space/play: Orderly appearance, well
adapted to play and heavier traffic, and a consid-
erable tolerance for the effects of such play and
traffic.

5. Background: Preserve natural conditions and
accommodate low-intensity activities.

6. Service: Manage vegetation for functional rather
than aesthetic purposes; protect adjacent areas
from the impact of service or industrial activities.

The standard goes on to establish tolerances (e.g.,
to weeds) and frequency of activities (e.g., mowing)
for each level of maintenance, all of which can, and
should, be discussed with the client.

The long-term aspect of a maintenance situation

can be addressed in a couple of ways. One way
offers some flexibility when negotiating the payment
schedule (i.e., if cash flow is needed every month,
then include 12 payment periods in the contract;

if cash flow is needed only in the working months,
negotiate the contract accordingly). The second way
addresses the fact that maintenance contracts can be
written as “evergreen” (i.e., they will continue in place
from year to year for a fixed number of years).

The right of termination by either party must be
included and can be specified to take place at the
end of any calendar year (or when services are
programmed to cease for the year) with three
months’ notice. This approach still allows for price
renegotiation from year-to-year while giving both
parties a means to terminate a contract that is not
working for them.

The Landscape Contractors Association that
represents Maryland, the District of Columbia,
and Virginia have several comprehensive guides
available outlining landscape specifications for
contracts. The American National Standards
Institute (ANSI) also has some standards that may
be useful.

Contracts should state the agreement between
the parties as clearly and simply as possible. A

well-written contract will reduce the chances of
misunderstandings by stating in clear, specific terms
what each party has agreed to do. If any part of the
contract is vague or unclear it can be interpreted
differently by each party. If both parties understand
everything from the beginning, then there is little
room for disagreement in the future. Keep in mind
that each situation may call for different items to be
included in the contract and specifications.

In a landscape contract, be sure to include:
+ Names and addresses of each party involved.
+ The location of the work to be performed.

+ A detailed description of the work with clear
expectations.

+ Starting date, frequency, and duration.

+ Who will do the work.

+ What equipment may be brought onsite.
+ How payments will be made and when.
+ Penalty clause for performance failures.

+ Exclusions or limitations to cover issues such as
vandalism, theft, or adverse natural conditions.

+ Licensure of all contractors, subcontractors.
+ What subcontractors are allowed.
+ Trash removal timelines.

+ Irrigation system maintenance and repairs through
the process.

+ Safety issues such as tree protection, work
barricades, traffic routing.



Customer Name

Site Address

City/State/Zip

Billing Address

City/State/Zip

Contact Name

Phone #

Email Address

Date of Agreement

Service Dates

GENERAL

Proper landscape maintenance sustains
the quality and health of a landscaped area
and preserves the intended design concept.
Landscaping is intended to provide overall
aesthetically pleasing appearance for the
community.

Plants are chosen for their natural shape and
growth habit. All cultural practices should
encourage and enhance the natural form of
the plant material. Trimming and pruning
should not alter this form appreciably.

The following is to serve as required spec-
ifications and to provide guidance in the
maintenance of the areas which fall under the
Maintenance and Operation Contract.

TREES
A. Staking

1. The purpose of staking trees is to support
and protect young trees until they are able

to stand alone.

2. All tree stakes and ties shall be maintained

to properly support the tree. They shall
be inspected a minimum of once every
60 days to prevent girdling or chafing of
trunks or branches or rubbing which may
cause bark wounds.

3. Stakes should not remain on trees for
longer than a one-year period.

B. Pruning

1. All trees shall be allowed to grow to their
natural genetic form and size, unless specifi-
cally excepted.

2. All trees shall be pruned to promote

structural strength and to accentuate the
natural form and features of the tree.

3. Pruning must be carried out to permit

unobstructed passage to pedestrians and
motor vehicles and to prevent sight re-
strictions near intersections. This means
that branches should be maintained to
7-1/2 ft. above sidewalks and 12 ft. above
vehicular areas. Shrubs and groundcover
must be trimmed 4 in. from sidewalks
and curbs.

4. Stripping of lower branches (“raising up”)

of young trees shall not be permitted.
Lower branches shall be retained in a
“tipped back” or pinched condition with as
much foliage as possible to promote trunk
caliper. Lower branches should be cut off
only after the tree is able to stand erect
without staking or other support.

5. Thinning of certain species and individual
specimens may be required to prevent
wind damage. Suckers, water sprouts,
rubbing and heavily laden branches
shall be removed to provide less wind
resistance.

6. Palm trees shall be trimmed annually,
May 15 through June 15, when the
flower stalks have developed, but before
flowering has occurred.

C. Spraying

1. Olive trees shall be sprayed twice during
the bloom period with “Olive Stop” to
reduce fruiting. Apply product as per label.

D. Fertilization

1. Most trees shall be fertilized annually,
in the spring, with a complete fertilizer.
Fertilization of mature trees shall be
required only if the trees show a definite
need for fertilization.

2. Fertilizer shall be applied around the tree,
approximately halfway between the trunk
and the dripline, at the rate of one-half
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pound of nitrogen per inch of trunk correct deficiencies throughout the year.
diameter measured at four feet above the Nutrient deficiency shall be brought to
soil surface. the attention of the Manager/Owner and

3. All trees shall be observed for signs of properly identified prior to treatment.

nutrient deficiencies and treated to correct
deficiencies throughout the year. L=
A. Trimming

SHRUBS AND VINES 1. Established ground covers bordering

A. Pruning sidewalks or curbs shall be edged as often

1. Shrubs and vines shall be pruned to as necessary to prevent encroachment.

maintain growth within space limitations,
to maintain or enhance the natural
growth habit, or to eliminate diseased

or damaged growth. Some species shall
be trimmed appropriately to influence
flowering and fruiting, or to improve vigor.

. Shrubs and vines must be trimmed as
needed to permit unobstructed passage
to residents or vehicles. Trimming near
vehicular entry or exits shall be carried out
to prevent sight restrictions.

. Shrubs shall be pruned to conform with
the design concept of the landscape.
Individual shrubs shall not be clipped into
balled or boxed forms, except where spe-
cifically instructed.

. Vines shall be pruned to control growth
and direction, and shall not be allowed
to grow over windows, doors, or other
structural features, unless directed by a
representative of the Manager/Owner.
Vines shall not be allowed to grow over
the crowns of shrubs or trees.

B. Fertilization
1. Most shrubs and vines should be

fertilized annually. Plants that have
reached maturity may not require annual
fertilization.

. All actively growing plants, not yet at
maturity, shall be fertilized yearly during
the months of February through March.
Apply an appropriate slow release, long
lasting complete fertilizer, controlled
release fertilizer, or plant tablets at
the manufacturer’'s recommended
application rate.

3. All plants shall be observed for signs
of nutrient deficiencies and treated to

2. Ground covers shall not be allowed to
touch or cover the crowns of shrubs and
trees.

3. Some ground covers may require cutting
back to remove woody growth and
promote vigor. This shall be performed at
the direction of the Manager/Owner.

B. Fertilization

Fertilization shall coincide with the growing
season of each specific ground cover. One
application of a complete fertilizer in the
spring, per manufacturer's recommended
rate, adequate for established ground covers.

TURF AREAS (LAWNS)
A. Mowing

1. Lawns shall be mowed weekly during the
growing season and as required during
the winter months.

2. The height of cutting shall be maintained
consistently to prevent scalping or burn.
The mowing height shall be appropriate to
the turf species.

3. Excessive grass clippings shall be collected
and disposed of. Adjacent sidewalks and
streets shall be clean of clippings.

4. Mowing patterns shall be alternated
each week to avoid creating ruts and
compaction.

B. Edging

1. All lawn edges along sidewalks and curbs
shall be edged before each mowing during
the active growing season (March through
October) and as required for appearance
for the remainder of the year.

2. Edging shall be performed with a blade



type mechanical edger. The cut edge
should appear as a clean, straight line.

3. A monofilament line trimmer shall be
used to trim around obstacles within the
lawn area. Care shall be taken to ensure
that the bark of trees and shrubs are not
damaged or stripped by the line trimmer.

4. Lawn sprinkler heads shall only be edged
to allow for proper distribution of water.

C. Fertilization

1. April 1 to April 15: Apply granular fertilizer
12-12-12 at a rate of 1 pound actual
nitrogen per 1000 sq. ft. This rate is 8.5
Ibs. Per 1000 sq. ft. or 365 Ibs. per acre.

2. May 15 to May 31: Apply granular fertilizer
21-0-0 ammonium sulphate at a rate of
one-half pound of nitrogen per 1000 sq. ft.
This rate is 2.4 Ibs. per 1000 sq. ft. or 1051
Ibs. per acre.

3.July 1 to July 15: Apply granular fertilizer
32-0-0 ammonium nitrate at a rate of
one-half pound actual nitrogen per 1000
sg. ft. Rate 1.6 Ibs. per 1000 sq. ft. or 68
Ibs. per acre.

4. September 1 to September 15: apply
granular fertilizer 16-16-16 at a rate of one
pound of nitrogen per 1000 sq. ft. Rate 6.2
Ibs. per 1000 sq. ft. or 275 Ibs. per acre.

WEED CONTROL

A. Pre-Emergent Control

1. All areas dressed in decomposed granite
or natural ground shall be treated with
pre-emergent herbicide twice yearly: in
spring between February 15 and March
15, and in fall between October 15 and
November 15. The pre-emergent must
receive 0.511 of rain or be watered within
10 days of application.

2. Areas seeded with wildflowers shall be
identified by the Manager/Owner and
shall not be treated with pre-emergent
herbicide.

B. Post Emergent Control

1. All areas shall be kept free of weeds.
Chemical and/or mechanical means may
be used as appropriate. If any weeding

is not performed, maintenance will be
considered unsatisfactory.

2. Before applying herbicides, the type of
weed shall be identified and the control
selected accordingly, using the most
effective control for the species, the
location and the season.

3. Weeds shall not be allowed to grow in
paved areas such as driveways, walks,
curbs, gutters, etc. Weeds may be
removed manually or sprayed with a
herbicide. Dead weeds shall be removed
from the paved areas.

4. Post emergent shall be sprayed at the
manufacturer's recommended rates.

5. Weeds shall be controlled in turf areas.
Mowing is not an acceptable method for
weed control.

DEBRIS REMOVAL

A. Litter and trash including leaves, rubbish,
paper, bottles, cans, rocks, gravel, and other
debris shall be removed from all areas on a
weekly basis.

B. All refuse resulting from the maintenance
operation of properties shall be disposed
of at locations designated by the Manager/
Owner.

C. Hardscape (i.e., sidewalks, patios, driveways)

shall be swept or blown free of debris weekly.

SURFACES

A. All areas dressed in decomposed granite
shall be raked as needed, but not less than
once every four (4) weeks.

B. All soil shall be regraded, as necessary, on a
weekly basis.

C. Paved sidewalks, medians, bike paths, and
patio areas shall be swept or blown off with
a power blower on a weekly basis.

IRRIGATION

A. The irrigation shall be operated at an
appropriate seasonal schedule, using the
least amount of water necessary to maintain
the growth, health, and vigor of all landscape
plant materials.
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B. Irrigation controllers shall be re-pro-
grammed at a minimum of once monthly in
order to match plant material water needs to
the irrigation applied.

C. The contractor shall maintain a log of current
sprinkler station times. A copy of the log
shall be given to the Manager/Owner after
routine inspection. The log shall include, but
is not limited to:

1. Controller location.

2. Scheduled days to run.

3. Start times.

4. Station location.

5. Each station’s run time.

6. End time.

7. Contractor’'s employee initial and date.

D. The contractor is required to employ the
necessary qualified irrigation technician(s) to
maintain and repair all irrigation systems on
the property. The contractor shall maintain a
reasonable inventory of commonly required
repair parts on the service vehicle in order to
facilitate prompt irrigation system repairs.

E. Irrigation repairs shall be made with the
same brand, make, and model of component
where the use of a different part will
adversely affect the system efficiency (i.e.,
sprinkler heads and emitters).

F. When a sufficient amount of rainfall has
occurred, the contractor will turn off the
irrigation system until it is necessary to water
again. A properly adjusted automatic rain
shut off device may be used for this purpose.

G. Irrigation and sprinkling will be performed
by contractor, as well as all maintenance of
irrigation systems.

H. Repairs to sprinkler equipment damaged
by mowers or equipment operated by the
contractor shall be the responsibility of
the contractor, at no cost to the owner. If
repair work is not accomplished in a timely
manner, Manager/Owner shall have work
completed and deduct loss from monthly
payment.

I. Perform sprinkler check/inspection after
each mowing.

J. Report and flag all water leaks and/or system
malfunctions to the Manager/Owner.

REPLANTING AND EXTRA WORK

A. Plant material that dies through the fault
or neglect of the contractor, or due to
preventable circumstances, shall be replaced
with a specimen of the same species and of
equal or similar size as the plant lost, at no
cost to the owner. This must be coordinated
with the Manager/Owner.

CONTRACT TERMS

This agreement shall take effect upon signing
of the contract unless there are modifica-
tions to or a termination of the contract. The
client is committed to a 12-month service
agreement upon signing the contract and may
not terminate the contract before 12 months.
Either the Client or JPLS may cancel the
contract with a 30-day written notice, provided
the Client has fulfilled the 12-month service
requirement. This contract will automatical-

ly renew every 12 months unless the Client
notifies contractor of cancellation with a 30-day
written notice.

ADDITIONAL NOTES ABOUT YOUR
SERVICE

Iltems which we are unable to include in our
service:

1. Responsibility for any damage caused by
factors beyond our control(vandalism,
flooding, earthquakes, fire, disease, insect
infestation),

2. Pruning of trees over 15 feet high.

3. Watering of turf and bed areas if no irrigation
system is present.

PAYMENT FOR SERVICES

As consideration for services outlined in this
contract, Client agrees to pay company
$ plus tax, per month for (12) twelve
consecutive months. Invoices for the current
month'’s services will be sent to the client on
the 25th of each month.

Terms for payment will be net 10 unless
otherwise stated and agreed upon in this



contract. Any payments which are not received
by the stated terms will be charged a 2% per
month late charge beginning from the due date
and continuing until paid in full. Any amount
which becomes 60 days past due will force
collections and the client will be responsible
for any legal fees incurred or any other costs
incurred in an attempt to collect the debt.

If at any time during the contract a payment is
more than 30 days past due, sample company
may terminate contract for services 7 days after
written notice is delivered to client. We are
more than happy to provide you with services
that may not be included in your contract. Any
additional services requested would be an
added cost to your normal monthly charges.
These services would be billed separately with
payment terms net 10.

MONTHLY % OF EARNING

If there is a breach of contract, client is
obligated to pay for past services performed
where revenue has been deferred.

Below is a monthly percentage breakdown of
earned revenue per month. Likewise, client

is entitled to any amounts if payments have
exceeded earned revenues. Based on an
annual amount of $ to be determined plus tax.

JAN: 3% FEB: 3% MAR: 5% April: 12% MAY: 11%
JUN 11% JULY: 11% AUG: 12% SEPT: 9% OCT:
9% NOV: 9% DEC: 5%

INSURANCE & LIABILITIES

Sample Company agrees to maintain proper
licenses and insurance as required by the
State of Washington. All employees of the
corporation are to be covered under industrial
insurance. Client will not be held responsible
for any personal injury or damage caused

by direct actions of sample company and its
employees; however, client is fully responsible
for any damage or injury caused directly or
indirectly through their own actions and the
actions of their employees, agents, or guests.

GUARANTEE

Sample company agrees to perform all
landscaping services in a skillful manner and
will not perform services or act in any way

which is illegal or violates any state guidelines
or city or county ordinances. By signing below,
client agrees to and understands all terms
and conditions outlined in this contract and
“Services to Be Provided” section.

Sample

LANDSCAPE SERVICES, INC. (CONTRACTOR): __
DATE:

CLIENT PROPERTY OWNER:

DATE:
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This landscape installation contract is

entered into on this day by
and between with an address
of

___(the Landscaper) and
with an address of
(the customer).

1. Landscaping Services. The customer wishes
to obtain the services of the Landscaper to
perform the following work,

At the address of

The landscaper will furnish the labor,
materials and supplies necessary to perform
the services in accordance with the terms
and conditions contained in this contract.
Upon completion of the services, the
landscaper will remove all excess materials,
debris and clean the site. See attached
landscape design and specifications for
complete job details.

2. Changes in the Services. The customer
may request reasonable changes to the
services described above and the attached
documents. Any changes to the services
must be in writing and signed by both
parties, the landscaper, and the customer.
The customer agrees that any changes to the
services may result in additional charges and
may also modify the schedule of work.

3. Terms and Schedule. For one-time proj-
ect-based services the landscaper will
complete the services in accordance with
the following schedule. The customer
agrees that all dates are subject to change
if the customer has requested changes or
additions to the services. Additional weather
situations may impact the schedule as well.

Start Date

50% Completion Date

Completion Date

4. Payment Schedule. For one-time proj-
ect-based services, the customer agrees
to pay the landscaper the total payment

specified below for the services in
accordance with the following schedule:

Deposit Upon Execution of Contract. $

Upon Completion of 50% of Services. $

Upon Completion of Job. $

The landscaper agrees to provide a customer
a breakdown of all costs (i.e., materials and
labor) upon request.

. Representations.

a. Landscaper Representations. The
landscaper will perform the services in a
professional manner in compliance with
all applicable laws, regulations and codes,
restrictive covenants, and homeowner's
association requirements.

b. Customer Representations. The
customer is the legal owner of the
property, or otherwise has the authority
to permit construction on the property.
The requested services are in accordance
with all applicable laws, regulations,
codes, restrictive covenants, and
homeowner's association requirements.
The customer has the financial ability to
pay for the services requested.

6. Obligations

a. Landscaper Obligations. The landscaper
will comply with all applicable laws,
ordinances, rules, regulations, and codes
of public authorities for the safety of
persons and property.

b. Customer Obligations. The customer will
provide the landscape company and its
employees, agents, and subcontractors
reasonable access to the property for the
purpose of performing the contracted
services. The customer agrees to keep the
property clear of all known and potential
hazards. The customer further agrees to
keep all pets and persons out of the work
area of the property.

7. Insurance. The landscaper warrants it

is adequately insured for injury to its
employees and any other incurring loss or
injury as a result of the landscaper or its



employees and subcontractors.

. Subcontractors. The landscaper may

engage subcontractors to perform work at
its discretion, provided that the landscaper
shall fully pay any subcontractors and in
all instances be responsible for the proper
completion of this contract.

. Liability Waiver. If the landscaper, any of its

employees, landscapers, agents are injured
in the course of performing the services, the
customer is exempt from liability for those
injuries to the fullest extent allowed by law.

10. Termination.

1

12.

a. The customer can terminate the contract
by giving written notice: if the landscaper
commits any material breach of this contract
and fails to correct the breach within ten
days of notice of the breach, or if there

is any repeated failure by the landscaper

to provide the services to an acceptable
standard and to the reasonable satisfaction
of the customer.

b. The landscaper can terminate the contract
by giving written notice if the customer

fails to make the payments required in the
payment section of this agreement, or if

the customer commits any other material,
non-financial breach and fails to correct the
breach with ten days of notice of the breach.

. Entire Agreement. This document reflects
the entire agreement between both parties
and reflects a complete understanding of
the parties in respect to the subject matter.
This contract and its supporting documents
of designs, specifications, or other items
supersedes all prior written or oral rep-
resentations. The contract may not be
amended, altered, or supplemented except
in writing signed by both the landscaper
and the customer.

Dispute Resolution and Legal Fees. In the
unlikely event of a dispute arising out of this
contract that cannot be resolved by mutual
agreement, the parties agree to engage in
mediation. If the matter cannot be resolved
through mediation and legal action ensues,
the successful party will be entitled to its
legal fees, including, but not limited to its
attorney's fees.

13. Legal and Binding Contract. This contract
is legal and binding between the parties as
stated above. This contract may be entered
into and its legal and binding in the United
States. The parties each represent that
they have the authority to enter into this
contract.

14. Waiver. The failure of either party to
enforce any provision of this contract shall
not be construed as a waiver or limitation
of that party's right to subsequently enforce
and compel strict compliance with every
provision of this contract.

15. Applicable Law. This contract shall be
governed and construed in accordance with
the laws of the state where the property
is located, without giving effect to any
conflicts of law provisions.

In witness whereof, each party hereto has
caused the agreement to be executed by its
duly authorized representatives on the date
set forth above.

Landscaper:
By:
(signature)

Customer
By:
(signature)
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LANDSCAPE SPECIFICATIONS

Landscape specifications are integral to the complete
set of landscape contract documents. They include
plant and product specifications, landscape drawings,
correct procedures for work tasks, and any general
or specific conditions about the job and job site.
They are precise statements that describe in detail
the work to be done under the landscape contract.
They along with the landscape design and detail
sheets provide a clear picture of how the work is to
be performed and the standards for the plants and
products to be used. Designs or drawings are visual
representations of the work to be accomplished. In
legal issues, written specifications take precedence
over drawings.

Well-written specifications should be clear and
precise. You should be able to easily understand
the requirements set forth. The specification packet
should be uniform in format and style so it can be
easily interpreted.

A good example of a standard specification would
be the following simple specification relating to the
protection of existing trees on a job site. This is an
example of the format typically seen in landscape
contracts.

1. General

1.1. All trees identified and marked for preserva-

tion are subject to all parts of this specification.

1.2. All work and practices must meet ISA
standards and specifications.

1.3. Plant material should include genus/species,
size, and quantity.

1.4. Include manufacturer, color, and pattern for
hardscape materials.

1.5. Include weight quantities and visual
description of natural stone products; use as
descriptive language as possible.

2. Products

2.1. Tree protection fence shall be an orange snow
fence of 4 ft. (1.2 m) height installed on metal
or wooden stakes of 7 ft. (2.1 m) length at 4 ft.
(1.2 m) intervals.

3. Execution

3.1. Execution: Tree protection fences shall be
erected so as to encompass the protection
zone identified for each tree or group of trees.

3.2. No materials such as fill, chemicals, construc-
tion material, or other plant material may be
placed within these protection zones.

You can find more information from the Landscape
Contractors Association, The California Landscape
Contractors Association, the Associated Landscape
Contractors of Colorado, the American Society of
Landscape Architects, and the National Association
of Landscape Professionals. Standards on plant
materials are available from the American Nursery
Stock Standards from AmericanHort.

Below are topics often included in specification
documents:

LANDSCAPE INSTALLATION

General Conditions
Scope of Work

Standards

Submittals

Approvals

Substitutions

Utilities and underground features
Drainage

Workmanship

Water Supply

Inspection and Acceptance

Warranty

Plant Materials
Scope of Work

Standards

Inspection

Products
Fertilizer

Mulch

Stakes

Guying Materials
Turnbuckles
Hose

Clamps

Cable

Twine

Tree Wrap

Planting Procedures for Trees
Preparing Tree Pit

Planting Tree in Pit



Backfilling Approvals

Pruning Details Soil Testing

Tree Staking Workmanship

Typical Upright Staking Detail Warranty

Tree Guying and Details Turf

Tree Support Schedule Mowing and cleanup

Planting Procedures for Shrubs Edging

Planting Shrubs Fertilization

Planting Bare Root Material Lawn Weed Control

Planting Procedures for all Container Grown Plants Insect and Disease Control
[rrigation

Planting Procedures for Ground Covers, Annuals
and Perennials Renovation

P ing Bed
reparing beds Trees, Shrubs and Landscape Plantings

Planting Procedures

Pruning
Mechanical Tree Planting Cleanup
Selecting Size of Mechanical Digger Fertilization
Equipment Mulching
Procedures Weeding
Plant Detail Insect and Disease Control

LANDSCAPE MAINTENANCE Trash Removal

.. Leaf Removal
General Conditions

Waterin
Scope of Work g

Miscellaneous
Standards

Table 11: Specifications for Type | Shade Trees

catiper | Avgreight | VEIIMEX | oorpail | Rootmall | (ACCeptable | Fabrcsag

Diameter Depth

2" 12-14ft 16ft 24in. 14 3/8 in. #20,25,45 16in.

2%" 12-14ft 16ft 28in. 17in #25,45,65 18in.

3" 14-16ft 18ft 32in. 19in #45,65,95/100 20in.

3%" 14-16ft 18ft 38in. 23in #65,95/100 22in.

4" 16-18ft 22ft 42in. 25in. #95/100 24in.

4" 16-18ft 22ft 48in. 29in. 30in.
5" 18ft and up 26ft 54in. 32in.
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Figure 6: Tree Planting Detail

Note:
Hole width shall be 3 times
the width of rootball

(Not to Scale)

Equal
Typ.

Equal

Seasonal Color
Seasonal Color Installation

Seasonal Color Maintenance

Additional specification examples can be found at
https://www.muni.org/Departments/purchasing/
Documents/Division%2075%20-%20Green.pdf.

NURSERY STOCK SPECIFICATIONS

Specifications for plant sizes and quality are set
forth by the American Nursery Stock Standards from
AmericanHort. Specifications include plant sizes
such as height, width, and branching depending on
container size or root ball size. You can download a
free copy from AmericanHort.

Table 11 shows an example of plant size specifica-
tions for field grown, balled and burlapped trees with

Set root flare 2" above finished grade

Spread 3" mulch layer to fill extent of pit leaving 3" be-
tween mulch and root flare

Place a minimum of 2 fertilizer packets near but not
touching roots, 6" to 8" deep

Attach drain inlet to riser with (3) #8 screws
Form a 6" deep saucer around tree for watering

Riser of 4" black corrugated perforated pipe wrapped in
filter fabric set into black corrugated tee

Sloped transition

4" black corrugated perforated pipe wrapped in filter
fabric set in a loop 12" above base of tree pit

Remove top 2/3 of rope, burlap and wire from rootball

Remove existing soil and replacce with plant soil mix to
fill extent of tree pit, hole shall only be as deep as the
tree rootball

Undisturbed sub-base

acceptable container size substitutions or fabric bag
size substitutions.

LANDSCAPE DESIGN DOCUMENTS

Landscape design documents include more than just
the landscape drawings. They should also include
the specifications, landscape detail drawings (see
Figures 6 and 7), and plan take-off numbers or
quantities. The plan and documents often show the
location of utilities, sprinkler system components,
and site topography.

Landscape designs are most often drawn to scale,
but not always. The documents will indicate scale.
Landscape design documents depending on the size
of the project could be just a few pages or hundreds
of pages. There will be detailed drawings on planting
details, wall construction details, etc.



Figure 7: Wall Construction Detail

Railing location @ walk - see sheet A3.1.

Railing location @ embankments
Provide escutcheon plate with sealant
or mastic below at post base to

prevent water penetration 11/2" dia. galv pipe guardrail and posts with
1/2" dia pickets at 4" O.C. max. (05520).

Core drill walk or capstone for posts

Install post through block, remove webs of
block as necessary

/— EJ at bldg

/— Conc walk or finished grade

Modular retaining wall,
grout top (3) blocks at
post, typ.

Compacted
backfill

Drainage fill

4 'O"—+—

Soil reinforcement grid,
spacing and width per
manuf. Instructions

/— Finished grade

4" perforated flexible
pipe run to catch basin

Compacted granular base

Retaining wall basis of design:

Allen Block Corp., ab classic block size, refer to manuf. standards for installation.
Keep wall to a min. in length and height to achieve grades. Field verify existing
grades. Step base course per manuf. standards for installation.
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: i1

SAMPLE LANDSCAPE DESIGN + Review your letters of agreement and modify as

, o ) necessary.
Always check for discrepancies in the plan drawings

and specification documents for plant counts or
other measurements or counts. It is essential to
always perform work with a clear set of design are graded properly.
documents and/or specifications so both parties are

in agreement on the work to be performed.

+ Download and review the American Nursery
Standards and determine if your plant materials

Always read all contract documents, including speci-
fications, and review detail drawings thoroughly and
carefully.

THINGS TO DO OR THINK ABOUT

+ Write a set of specifications for a landscape instal-
lation project.

+ Write a set of specifications for a landscape
maintenance project.

+ Review your landscape contracts and rewrite as
necessary to make them clearer and more concise.
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